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in 1932, exclusively to public or governmental law. The decision to limit the 

subject matter of the REvIEw to this field was motivated by the special oppor- 
tunity for service arising from the proximity of the University to the primary 
sources of governmental law, and by the belief that all members of the legal profession 
have a vital interest in keeping abreast of this pervasive and expanding area of the law. 
Typical subjects of public law include, among others, administrative law, constitutional, 
government contract, international, labor, military, trade regulation, taxation, patent, 
trademark and copyright law. 
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TRADEMARKS—THE RATIONALE OF 
REGISTRABILITY 


Daphne Leeds* 


It has often been said that the law of trademarks is but a part of 
the broader field of unfair competition; and in a competitive indus- 
trial economy such as ours, it may also be said that unfair competition 
is but a part of the still broader field of commercial law. The law 
of trademarks, involving, as it does, matters of trade identity, product 
identification, commercial morals and business ethics, is not, as some- 
times supposed, either allied with or related to the law of patents. 
Indeed, the two are more nearly antithetical than alike—the latter deal- 
ing with science, technology and the useful arts, and the former 
dealing with the psychology of words and symbols in the market- 
place. Patents are legal monopolies—trademarks are competitive tools. 

This prefatory statement is made in order that the simple nature 
of the application to register and the difficult nature of the determina- 
tion to be made might be put in proper perspective. 


I. THe APpPLicaTION 


A trademark application must tell the truth; and no application 
should be filed until the prior registrations in the Patent Office have 
been searched to see whether or not either the same mark or one 
closely resembling it has been previously registered for products 
which might be considered to be in the same line. 

The contents of an application to register are prescribed by the 


* Assistant Commissioner of Patents in Charge of Trademarks, Patent Office, U.S. 


Department of Commerce. 
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Trademark Act of 1946,' and the prescription is a simple one. Gen- 
erally speaking, all that is required is a verified statement” setting forth 
(a) the applicant’s name, domicile and citizenship; (b) the dates of 
first use of the mark anywhere and in interstate, international or 
territorial commerce; (c) the common commercial name of the 
product or article on which the mark is in use; (d) a description of 
the method of marking the product or article; and (e) that applicant 
believes himself to be the owner of the mark and that no other person 
has the right to use the mark in interstate, international or territorial 
commerce either in the identical form or in such near resemblance 
as might be calculated to deceive. The act also requires that speci- 
mens or facsimiles (five in number established by rule) showing the 
mark as used, a drawing of the mark for reproduction purposes, and 
the filing fee of twenty-five dollars accompany the verified statement. 
Omission of any of the foregoing will result in delay in receiving 
a filing date until the requirements of the statute are met. 

Although the requirements appear to be quite elementary, the 
difficulties encountered through the years suggest that comment on 
each of the subdivisions above set out may be in order. 


A. Name, Domicile and Citizenship of Applicant. 

The name of an applicant, whether an individual, a partnership, 
firm or corporation, used in an application should conform to that 
which appears on the specimens or facsimiles; and if there is a differ- 
ence between them, an explanation accompanying the application will 
save considerable time in prosecution. 

If the applicant is an individual, the name which he or she uses 
in conducting the business, together with the business address and the 
identification of the country of which applicant is a citizen, must 
appear at the beginning of the application; and if the business is being 
conducted under a business style, the letters “d.b.a.” (doing business 
as) and the trade style should immediately follow the name. 

If the applicant is a firm or partnership, the name of the firm or 
partnership, followed by the names of each of the members of the 
firm or partners, together with the business address and the identifi- 
cation of the country of which each is a citizen, must appear at the 
beginning of the application. 

160 Star. 427 (1946), 15 U.S.C. 1051 (1952). 


2 Printed forms of applications for individuals, partnerships and corporations are 
available without charge from the Patent Office. 
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If the applicant is a corporation, the correct corporate name (as 
it appears in the charter), the State of incorporation, and the business 
address must appear at the beginning of the application. If the cor- 
porate address is different from the business address, such corporate 
address, or the address of the resident agent, should also appear. 


If the applicant is a citizen of a country other than the United 
States, the name and address of a person resident of this country upon 
whom notices and process may be served must be included in the 
application. 


B. Dates of First Use. 


Use of a trademark may have different meanings to different people, 
but for purposes of an application to register, it has a specific tech- 
nical meaning. First, the mark must be used in trade, that is, the 
product bearing the mark must be one which is commercially pro- 
duced and sold under the mark—trafficked in—through the usual trade 
channels in which the same or related products move. Such trade 
may be purely local in character, but if there is no trade to carry 
the mark, there is no trademark.* Advertising of a mark is not enough.* 
Second, before there is jurisdiction to register under the Federal law, 
the product bearing the mark must be sold or transported in inter- 
state, international or territorial commerce. 


The date upon which the product was regularly sold in its ordinary 
trade channels is the date of first use. The date upon which the prod- 
uct bearing the mark was sold or transported in interstate, interna- 
tional or territorial commerce is the date of first use in commerce. 

The “date of first use” of the mark and the “date of the first use 
in commerce” may or may not be the same; but use in commerce can 
never antedate first use. It must be borne in mind that property rights 
commence to accrue with the first use in trade, and that use in inter- 


3 Bates Manufacturing Co. v. Spuntex Mills, Inc., 109 U.S.P.Q. 148 (Com’r. Dec. 
1956) ; L. & C. Hardtmuth, Inc. v. Koh-I-Noor Pencil Factory, L. & C. Hardtmuth, 
National Corp. 101 U.S.P.Q. 492 (Com’r. Dec. 1954) ; John H. Woodbury, Inc. v. 
Penaten, Pharmazeutische Fabric Dr. Max Riese & Co., 101 U.S.P.Q. 496 (Com’r. 
Dec. 1954) ; R. J. Moran Co. v. Gordon, 101 U.S.P.Q. 206 (Com’r. Dec. 1954) ; The 
Procter & Gamble Co. v. Jacqueline Cochran, Inc., 102 U.S.P.Q. 449 (Com’r. Dec. 
1954). 

4 Mendes v. New England Duplicating Co., 94 F. Supp. 558, 88 U.S.P.Q. 62 (D.C. 
Mass., 1950); International Electric Co. v. Smith, 105 U.S.P.Q. 215, (N.D. IL, 
1955) ; Borg Warner Corp. v. Easy Washing Machine Corp. 104 F.2d 65, 41 U.S.P.Q. 
622 (C.C.P.A. 1939). 
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state, international or territorial commerce is merely a prerequisite 
to registration. 

The correctness of these required dates and the ability to substan- 
tiate them’ become quite significant in the event of litigation since 
erroneous dates may form the basis of a charge of acquisition of a 
registration based on false statements.* The application must tell the 
truth. 


C. Common Commercial Name of Product. 


All products and articles of commerce have common commercial 
names—genus names and species names. It is the specific commercial 
name—the specie—which should appear in an application. Compli- 
cated descriptions of merchandise are not only unnecessary but unde- 
sirable,’ but the commodity must be sufficiently identified so that 
competitors and other marketers may, upon seeing the application, 
know both the genus and specie of commodity. 


All generally related products upon which a mark presented for 
registration is actually in use may be listed, but those which are 
expected to be added to the line at some time in the future may not 
be.* The listing of articles upon which the mark has not been and is 
not being used may become significant in the event of litigation, since 
it may form the basis of a charge of acquisition of a registration 
based on false statements.? The application must tell the truth. 


5 Sears, Roebuck & Co. v. Haymer, 114 U.S.P.Q. 404 (Com’r. Dec. 1957) ; United 
States Plywood Corp. v. Treib, 114 U.S.P.Q. 343 (Com’r. Dec. 1957) ; Chamberlain 
v. Metal Craft, Inc., 112 U.S.P.Q. 139 (Com’r. Dec. 1957); Bisceglia Bros. Wine 
Co. v. Globe Distributing Co., 107 U.S.P.Q. 301 (Com’r. Dec. 1955), rev’d on other 
grounds, 108 U.S.P.Q. 180 (1956) ; S. Pfeiffer Mfg. Co. v. Brierley, 107 U.S.P.Q. 227 
(Com’r. Dec. 1955); The Procter & Gamble Co. v. Jacqueline Cochran, Inc., supra 
note 3; G. H. Packwood Manufacturing Co. v. Peck’s Products Co., 112 U.S.P.Q. 
331 (Com’r. Dec. 1957). 

6 Meyer v. Ludwig Scherk, Inc., 108 U.S.P.Q. 406 (Com’r. Dec. 1956). 

7Standard Oil Development Co. v. Advance Solvents Corp., 110 U.S.P.Q. 252 
(Com’r. Dec. 1956) ; California Spray Chemical Corp. v. Osmose Wood Preserving 
Co., 102 U.S.P.Q. 321 (Com’r. Dec. 1954) ; Ex parte Minneapolis Honeywell Regulator 
Co., 101 U.S.P.Q. 293. (Com’r. Dec. 1954) ; see also Ekco Products Co. v. Bernard 
Edwards Co., 102 U.S.P.Q. 396, 398 (Com’r. Dec. 1954). 

8 In re Circus Foods, Inc—F.2d—, 116 U.S.P.Q. 587 (C.C.P.A. 1958); Meyer v. 
Ludwig Scherk, Inc., supra note 6; The Procter & Gamble Co. v. Jacqueline Cochran, 
Inc., supra note 3; Reese Chemical Co. v. Lisner, 87 U.S.P.Q. 121 (Com’r. Dec. 1950) ; 
Star Maid Dresses, Inc. v. Max Wiesen & Sons Co., 103 U.S.P.Q. 149 (Com’r. Dec. 
1954) ; Ekco Products Co. v. Bernard Edwards Co., supra note 7. 

® Goldring, Inc. v. Towncliffe, Inc., 102 U.S.P.Q. 405 (Com’r. Dec. 1954), aff'd 234 
F.2d 265, 110 U.S.P.Q. 284 (C.C.P.A. 1956) ; Meyer v. Ludwig Scherk, Inc., supra 
note 6; Industrial Abrasives Inc. v. Strong, 101 U.S.P.Q. 420 (Com’r. Dec. 1954). 
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D. Description of Method of Use. 


Depending upon the nature of an article of commerce, the trade- 
mark may be applied by means of labels attached to its containers 
or to the article itself; by means of a reproduction of the mark on 
packages, wrappers or cartons in which it is shipped; by means of 
nameplates or metal tags attached to it; by means of embossing, print- 
ing, impressing, stamping or otherwise reproducing the mark on the 
article itself; by means of displays showing the mark directly asso- 
ciated with the article at the point of sale; or by other usual means 
of associating the mark with the article. The method, mode or man- 
ner actually used in marking the article must be set forth, and the 
specimen or facsimile submitted with the application should represent 
such method, mode or manner. The application must tell the truth. 


E. Applicant’s Assertion of Ownership. 


In the ordinary case the requirement that an applicant verify that 
he believes himself to be the owner of the mark and that no other 
person has the right to use the mark in commerce either in the iden- 
tical form or in such near resemblance as might be calculated to 
deceive causes no problem. There are, however, out-of-the-ordinary 
and extraordinary situations which often create problems. 

In the out-of-the-ordinary situation the applicant does not itself 
use the mark, but (a) is a holding or parent company, one or more 
of whose subsidiaries use the mark presented for registration,” or (b) 
applicant has affiliates or associates who manufacture or process the 
product for him under his authority, in accordance with his specifi- 
cations, and under his supervision of the nature and quality of the 
product." In these circumstances, where the applicant is responsible 
for the good or bad quality of the product, the use of the mark 
inures to the applicant’s benefit. Such use is not in any sense an 
adverse use, but it is necessary that an applicant in either of these situ- 
ations state in the application that he is using the mark through a 
related company and describe the nature of the relationship in such 
manner as to show that the use does inure to, and is for, his benefit. 


10 The Perry Knitting Co. v. Myers, 120 F. Supp. 880, 101 U.S.P.Q. 176 (S.D.N.Y. 
1954) ; Ex parte United States Steel Corp., 23 U.S.P.Q. 145 (Com’r. Dec. 1934). 

11 Industrial Abrasives, Inc. v. Strong, supra note 9. See also Ex parte The Pure 
Oil Co., 99 U.S.P.Q. 19 (Com’r. Dec. 1953); Sanford Ink Co. v. Stevens, 102 
U.S.P.Q. 454 (Com’r. Dec. 1954). 
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In the extraordinary situations, where someone other than the ap- 
plicant has used the same or substantially the same mark on the same 
genus or species of commodities in such a manner and for such a 
period of time as to enjoy rights adverse to applicant’s rights, the 
applicant should seek registration based on his lawful concurrent use.” 
In these circumstances, the application must set forth the name and 
address of the adverse user, the mark being used by him, and to the 
extent of applicant’s knowledge, the area of such adverse use, the 
products in connection with which such mark is used, the period of 
use, and the goods identified by such mark. 

In each of the foregoing circumstances, the application must tell 
the truth. 


Il. THe Examination. 


Examination of trademark applications is twofold—for form and 
for substance. The first involves compliance with the statutory re- 
quirements for completeness, for consistency between applications, 
specimen and drawing, and for proper execution and verification. 
The second involves (a) the search, (b) an evaluation of the pre- 
viously registered marks in connection with the applicant’s mark, 
(c) an evaluation of the matter presented for registration, and (d) 
an evaluation of such evidence as may be submitted by applicant in 


support of registrability. 


A. The Search. 


Upon completion of the examination of the application for form, 
a search is made to ascertain whether or not the mark presented for 
registration so resembles any mark shown in any unexpired, uncan- 
celed registration, or in any pending application, as to be likely, when 
applied to the product of the applicant, to cause confusion, mistake 
or deception of purchasers. The search also includes current trade 
periodicals in the industrial field of the applicant for the same or sub- 
stantially the same mark and for trade terminology which might 
indicate that the matter presented for registration is used by others 
in a similar manner to describe, explain, or for some other purpose. 

The search of registered marks encompasses all classes of products 
for the same marks, phonetic equivalents of applicant’s mark, marks 


12 Ex parte Chadbourne Hosiery Mills, Inc., 107 U.S.P.Q. 12 (Com’r. Dec. 1955). 
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which Jook like applicant’s mark, and marks which mean the same thing 
or stimulate the same mental associations as applicant’s mark. Only 
after the search of marks is completed do the products identified in 
the prior registrations assume significance. Patent Office classes estab- 
lished for convenience of administration are not, and should not be, 
relied upon as either determinative or entitled to weight in resolving 
the question of probable confusion. A mark registered for heavy 
machinery would be eliminated if applicant’s mark were used on cos- 
metics, since it is highly improbable that such widely diverse products 
would come from a single producer; but the elimination is based on 
products and not on classification.“ 


B. Evaluation of Previously Registered Marks. 


Upon completion of the search, it becomes necessary to determine 
whether or not the resemblance of applicant’s mark to any registered 
mark which has been found is such, when the applicant’s and the 
registrant’s products are considered, as to be likely to cause consumer 
confusion or mistake. This determination involves first a consideration 
of the nature of the respective products; their usual channels of dis- 
tribution;* the places where the respective products are ordinarily 
sold and the conditions and circumstances ordinarily surrounding 
their purchase and sale;’* who the average purchasers of the respec- 
tive products are;’* the degree of care ordinarily exercised in purchas- 
ing them;”" and trade or industry practices which might have resulted 
in a “conditioning” of purchasers so that they are likely to associate 


13 Mason, Au & Magenheimer Conf. Mfg. Co. v. Perk Food Co., 102 U.S.P.Q. 352 
(Com’r. Dec. 1954) ; Consolidated Cosmetics v. Neilson Chemical Co., 109 F.Supp. 
300, 96 U.S.P.Q. 320 (E.D. Mich. 1952). 

14 Kiekhaefer Corp. v. Willys-Overland Motors, Inc., 236 F.2d 423, 111 U.S.P.Q. 
105 (C.C.P.A. 1956) ; Endo Products, Inc. v. National Package Drugs, Inc. 111 U.S. 
P.Q. 250 (Com’r. Dec. 1954) ; Maas & Waldstein Co. v. G. B. Lewis Co., 114 U.S.P.Q. 
541 (Com’r. Dec. 1957); Brown & Bigelow v. Muench Kreuzer Candle Co., 114 
U.S.P.Q. 348 (Com’r. Dec. 1957). 

15 Joseph S. Finch & Co. v. Western Wine & Liquor Co., 99 U.S.P.Q. 145 (Com’r. 
Dec. 1953); Ex parte Jay Shoe Mfg. Co., 111 U.S.P.Q. "282 (Com’r. Dec. 1956) ; 
Cecil Gagnon Co. v. Bourjois, Inc., 223 F.2d 731, 106 U.S.P.Q. 203 (C.C.P.A, 1955). 

16 Ex parte National Tea Co., 111 U.S.P.Q. 241 (Com’r. Dec. 1956); Ex parte 
Lauritzen & Co., 104 U.S.P.Q. 180 (Com’r. Dec. 1955) ; Radex Corp. v. Jordan, 107 
U.S.P.Q. 244 (Com’r. Dec. 1955) ; Maas & Waldstein Co. v. G. B. Lewis Company, 
supra note 15. 

17 Kiekhaefer Corp. v. Willys-Overland Motors, Inc., supra note 14; Canada Dry 
Ginger Ale; Inc. v. Greiser, 99 U.S.P.Q. 422 (Com’r. Dec. 1953); L. J. Mueller 
Furnace Co. v. United Conditioning Corp., 99 U.S.P.Q. 342 (Com’r. Dec. 1953), aff'd 
222 F.2d 755, 106 U.S.P.Q. 112, (C.C.P.A. 1955). 
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or dissociate the respective products.’* These considerations will 
eliminate previous registrations of the same, or substantially the same, 
mark from further study when it is concluded that the nature of the 
respective products is such that if they were sold under the identical 
mark, purchasers would not be likely to attribute common source to 
them. 

Upon completion of the study of the products, there is left for 
evaluation the marks—applicant’s and those of prior registrants. This 
evaluation involves not so much a study of semantics as it does psycho- 
logical reactions—mental associations—resulting from the probable 
impact of the marks upon potential purchasers as they encounter the 
marks on the respective products in their usual sales outlets. The eval- 
uation is subjective rather than objective—connotations and imagery 
playing the leading part in the determination. This is to say that the 
same word mark may evoke one psychological reaction when seen 
on one product and an entirely different one when seen on another. 
Under these circumstances, purchasers are not likely to think of one 
upon seeing the other; e.g., “snow” might be associated with coldness 
when used in connection with one product and whiteness when used 
in connection with another.’® 

Trademarks may, of course, look so much alike or sound so much 
alike that they would be virtually indistinguishable and mistake would 
be inevitable, but these provide the less difficult cases. 

A consciousness of the fallibility of human recollection must, of 
course, be paramount at all times, whether the resemblances in marks 
be primarily visual — “look-alikes” — auricular — “sound-alikes” — or 
psychological—“respond-alikes.” Consumer confusion involves, in the 
final analysis, matters of mistaken identity—and the considerations are 
not unlike those involved in cases of mistaken identity of people. 


C. Evaluation of Mark. 


In addition to an evaluation of an applicant’s mark in its relation 
to previously registered marks, an evaluation must be made in relation 
to the statute. 

The first fundamental question is: Is it used as a trademark? Is it 
a word, name, symbol or device, or any combination of any of them, 


18 Mason, Au & Magenheimer Conf. Mfg. Co. v. Perk Dog Food Co., supra note 13. 


19 Clinton Foods, Inc., v. Premium Potato Products. Inc., 106 U.S.P.Q. 378 (Com’r. 
Dec. 1955). 
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used by applicant to identify his products and distinguish them from 
those of others—or is it used as the name of the product or in a man- 
ner merely to describe the product? If the matter presented for 
registration is used only in a “denominative” or “denotative” sense, it 
is not used as a trademark.” To put the question another way: Is 
the matter presented for registration used as an adjective—a brand 
name—or only as a noun—a product name, even though coined or 
arbitrary? If the former, it is used as a trademark. If the latter, it 
probably is not so used. 

Having determined that the matter presented for registration is a 
trademark, a second fundamental question must be asked: Is regis- 
tration prohibited by the terms of the statute? Registration is pro- 
hibited if the mark consists of or comprises immoral, deceptive or 
scandalous matter; matter which may disparage or falsely suggest a 
connection with persons, living or dead, institutions, beliefs, or na- 
tional symbols, or bring them into contempt or disrepute; the flag or 
coat of arms or other insignia of the United States or of any State or 
municipality or any foreign nation, or any simulation thereof; a 
name, portrait or signature identifying a particular living individual 
except by his written consent; the name, signature or portrait of a 
deceased President of the United States during the life of his widow, 
if any, except by written consent of the widow; or a mark which so 
resembles a mark registered in the Patent Office or a mark or trade- 
name previously used in the United States by another and not aban- 
doned, as to be likely, when applied to the goods of the applicant, to 
cause confusion or mistake or deception of purchasers. 

In addition, registration is prohibited if a mark is, when applied 
to an applicant’s product, (a) merely descriptive of the product, (b) 
primarily geographically descriptive or deceptively misdescriptive of 
the product, or (c) primarily merely a surname, except when a prima 
facie showing is made that the mark has been so used by applicant 
that it in fact identifies and distinguishes his goods—has become dis- 
tinctive of them—has acquired a secondary meaning in relation to 
them. 


20 Ex parte ProCapa Products, Inc., 109 U.S.P.Q. 421 (Com’r. Dec. 1956); Ex 
parte Volkening, 110 U.S.P.Q. 138 (Com’r. Dec. 1956); Ex parte Mead Johnson & 
Company, 111 U.S.P.Q. 286 (Com’r: Dec. 1956); Ex parte Seaboard Chemical Co., 
Inc., 111 U.S.P.Q. 226 (Com’r. Dec. 1956); The Procter & Gamble Company v. 
J. R. Watkins Company, 115 U.S.P.Q. 228 (Com’r. Dec. 1957) ; In re Cooper—F.2d—, 
—U.S.P.Q.—, (C.C.P.A. April 14, 1958). 











662 THE GEORGE WASHINGTON LAW REVIEW 


(1). Descriptive or Deceptively Misdescriptive. 


“Mere descriptiveness” is susceptible of different interpretations, 
but generally speaking, some of the questions involved are: Does the 
mark immediately tell the potential purchaser only what the goods 
are, or what their function is, or what their characteristics are, or 
what their use is, or is it likely to tell the potential purchaser that 
the goods and other related or associated goods marked with the same 
word or term come from a single producer? In other words, is its 
immediate and only effect to describe, or does it function as a mark 
identifying and distinguishing applicant’s goods? If the former, it is 
“merely descriptive” within the meaning of the statute. If the latter, 
it is not “merely descriptive.” 

Another question is: Is the word, or term (or its phonetic equiv- 
alent) in common usage in the trade or elsewhere as a description 
of the same or related goods? If so, it is “merely descriptive”; if not, 
it is not.” 

Still another question is: Would it be a normal and natural use 
of the English language to use the word or term in describing the 
article in connection with which it is used, or would use of the word or 
term for this purpose be abnormal and unnatural? If the former, it 
is “merely descriptive”; if not, it is not.” 

It is important to note that “deceptive” marks are unregistrable, 
whereas “deceptively misdescriptive” marks may be registrable if a 
secondary meaning is shown. Although one court has expressed in 
dictum doubt that a mark which is deceptively misdescriptive may 
properly be registered even if it is distinctive of an applicant’s goods, 
it now seems settled that such a mark may be registered.** The dis- 
tinction between a “deceptive” mark and a “deceptively misdescrip- 
tive” mark, within the meaning of the prohibitory provisions of the 
statute, seems to be that if purchasers are moved by the misdescriptive 
word or term to buy the product expecting to get the misdescribed 
product, the mark is “deceptive”; but if purchasers buy the product 
because it has given satisfaction and they do not care whether or not 





21 Ex parte Heatube Corp., 109 U.S.P.Q. 423 (Com’r. Dec. 1956). 
22 Jd. at 425. 
28 Ex parte Nixdorff Krein Mfg. Co., 115 U.S.P.Q. 362 (Com’r. Dec. 1957). 


24 Schulmerich Electronics, Inc. v. J. C. Deagan, Inc., 202 F.2d 772, 97 U.S.P.Q. 
141 (C.C.P.A. 1953). 


25 Gold Seal Co. v. Weeks, 129 F. Supp. 928, 105 U.S.P.Q. 407 (D.C. D.C. 1955), 
aff'd 230 F.2d 832, 108 Y.S.P.Q. 400 (D.C. Cir. 1956). 
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it contains or is the misdescribed product, the mark is “deceptively 
misdescriptive.”™* 

Evidence constituting a showing of distinctiveness—secondary 
meaning—will be discussed in a later section of this paper. 


(2). Primarily Geographically Descriptive or Deceptively Mis- 
descriptive. 


Unlike the earlier statutes which prohibited registration of geo- 
graphical names and terms as such, except under the so-called ten-year 
proviso, the present act prohibits registration only if the name or term 
is “primarily geographically descriptive or deceptively misdescrip- 
tive” of the goods. Although there have been fewer decisions inter- 
preting this provision than in the case of descriptive words or terms, 
it would appear that the two provisions of the statute are so anal- 
ogous that the interpretations are likely to be the same, and the matter 
is so treated here. 

In determining whether or not a mark is primarily geographically 
descriptive when applied to the goods, one need only ask: Is it the 
name of the place or region from which the goods come? If the 
answer is in the affirmative, the mark is primarily geographically 
descriptive as applied to the goods.” If not, it is not. 

In determining whether or not a mark is geographically deceptively 
misdescriptive when applied to the goods, one need only ask: Is it 
a geographical name or term which is likely to suggest that the 
product comes from the place or region named by the mark? If 
the answer is in the affirmative, the mark is “deceptively misdescrip- 
tive.” Are purchasers likely to care whether or not the product comes 
from the place or region which the mark identifies?” If the answer 
is in the negative, the mark is “deceptively misdescriptive”; but if the 
affirmative, it is “deceptive” and unregistrable under another provi- 
sion of the act. This is to say that if a locality identified by a geo- 
graphical name or term is known or noted for the production of 





26 Jd. at 411. 


27 Minnesota Mining & Manufacturing Company v. Minnesota Linseed Paint Com- 
pany, 229 F.2d 448, 108 U.S.P.Q. 314 (C.C.P.A. 1956). 

28 Consolidated Cigar Corporation v. Liverant, 106 U.S.P.Q. 333 (Com’r. Dec. 1955) ; 
National Lead Company v. Wolfe, 223 F.2d 195, 105 U.S.P.Q. 462, (9th Cir. 1955). 

29 Madera Bonded Wine & Liquor Company v. R W L Wine & Liquor Company, 
Inc., 100 U.S.P.Q. 173 (Md. Cir. Ct. No. 2 1954) ; but see Ex parte London Gramo- 


phone Corp., 98 U.S.P.Q. 362 (Ex’r. In Chief 1953); cf. Gold Seal Co. v. Weeks, 
supra note 15. 
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goods in the category of applicant’s, or for components of such goods, 
and purchasers are moved by the geographical name to buy the goods 
in the belief that they originate in the locality named, the geographical 
name or term is “deceptive” as applied to the goods. 


(3). Primarily Merely a Surname. 


The draftsmen of the statute included a prohibition against register- 
ing words which are “primarily merely” surnames—perhaps on the 
theory that many people have the same surnames and every man 
is entitled to use his own name in his own business. There is, how- 
ever, no theory or stated law which holds that a man may use his 
own surname as a trademark after another has so used the same name 
as a trademark identifying and distinguishing his products, and there- 
by cause public confusion and deception. 

The matter of determining whether or not a mark is primarily 
merely a surname requires the establishment of a subjective test® 
which may provide some inconsistencies in administration, but it is 
observed that a showing of distinctiveness of surnames—being proper 
names, in any event, identifying and distinguishing people—is a rela- 
tively simple one to make. 

The test may be simply stated as follows: Is the mark only a sur- 
name apt to be recognized only as such when it appears on the 
product? If so, it is primarily merely a surname. 

Is the mark in fact a surname which has other common meanings 
or associations? If so, it is primarily but not merely a surname. 

Is the mark in fact a surname which is not apt to impress purchasers 
in a manner which causes them to think it is a surname? [If so, it is 
merely but not primarily a surname.** 

In the final analysis, the test is: What is the primary significance 
of the word to the purchasing public and what are the associations 
of average purchasers likely to be when they see the word as a trade- 
mark on a product? 


Ill. Evatuation or EvipENcE 


When a word or term for which registration is sought appears to 
be merely descriptive, or deceptively misdescriptive, or primarily 


30 Ex parte Rivera Watch Corp., 106 U.S.P.Q. 145 (Com’r. Dec. 1955). 
31 Schnefel Bros. Corp. v. Crosston, 102 U.S.P.Q. 442 (Com’r. Dec. 1954). 
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geographically descriptive, or primarily geographically misdescrip- 
tive, or primarily merely a surname when applied to the applicant’s 
product, an applicant may submit evidence to show that the word or 
term has been so used for such a period of time and in such a manner 
as to have achieved trademark stature—i.e., it, in fact, identifies the 
applicant’s product and distinguishes it from products of others. Sim- 
ply stated, the two questions which are paramount in these cases are: 
What has applicant done with the word or term—and what is the 
probable result of what he has done? Much time and energy are 
saved and argument is avoided if evidence tending to answer the ques- 
tions is filed simultaneously with the application. 

The evidence in these cases usually takes the form of affidavits, al- 
though depositions may be taken for the purpose of establishing the 
facts, or depositions or testimony taken in one or more other cases, 
either in the Patent Office or the courts, may be filed. 

Since commercial impressions and trademark—or brand name—rec- 
ognition are created largely by use and advertising of the mark in 
connection with the product, an affidavit setting forth the annual or 
total value of sales under the mark, the geographical extent of sales, 
the annual or total advertising expenditures in publicizing the mark 
and promoting sales under it, and the advertising media used, together 
with tear sheets or other samples typical of such advertising, is en- 
titled to weight.*? 

Evidence of trademark recognition in trade journals or other peri- 
odicals is entitled to weight.* 

Evidence of what purchasers think upon seeing the mark on the 
product is entitled to weight, when such evidence is procured with- 
out first conditioning the minds of the persons providing such evi- 
dence.™ 





32 In re Hollywood Brands, Inc., 214 F.2d 139, 102 U.S.P.Q. 294 (C.C.P.A. 1954) ; 
Ex parte Bemis Bros. Bag Co., 100 U.S.P.Q. 194 (Com’r. Dec. 1954) ; Ex parte Pills- 
bury Mills, Inc., 99 U.S.P.Q. 474 (Com’r. Dec. 1953) ; Ex parte The National Ma- 
chinery Co., 100 U.S.P.Q. 67 (Com’r. Dec. 1953) ; Ex parte James H. Forbes Tea & 
Coffee Co., 100 U.S.P.Q. 164 (Com’r. Dec. 1954). 

83 Ex parte Stowe-Woodward, Inc., 100 U.S.P.Q. 310 (Com’r. Dec. 1954) ; Ex parte 
Bemis Bro. Bag Company, supra note 32; Ex parte The National Machinery Co., 
supra note 32. 

34 Ex parte Stowe-Woodward, Inc., supra note 33; Ex parte The National Ma- 
chinery Co., supra note 33; Ex parte James H. Forbes Tea & Coffee Co., supra note 
32; Ex parte Bemis Bro. Bag Co., supra note 32; Ex parte Pillsbury Mills, Inc., supra 
note 32. See also Bavarian Brewing Co., Inc. v. G. Heileman Brewing Co., 107 
U.S.P.Q. 245 (Com’r. Dec. 1955); Sprague Electric Co. v. Erie Resistor Corp., 101 
U.S.P.Q. 486 (Com’r. Dec. 1954). 
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The weight to be given evidence of secondary meaning may, how- 
ever, vary when it is considered in conjunction with and in the light 
of the exhibits in the case—labels, advertisements, brochures and the 
like which an applicant has used, and periodicals, patents and other 
publications in which the word or term appears. When the evidence 
shows that the word or term is and has been used only to describe,* 
or only as a style number, or only as the name of the article,*’ 
registration will be denied on the ground that the record fails to 
show that the word or term is distinctive of applicant’s goods. 

Here, again, the test is a subjective one—what is the probable effect 
on the minds of purchasers of the applicant’s actions in the light of 
all the facts and circumstances? 


IV. ConcLusion 


Property rights in trademarks are created by using the mark in 
trade and not by registration. Registration, however, constitutes 
notice of the registrant’s claim of ownership and creates valuable legal 
presumptions.** And registration amounts to the recognition of the 
existence of property rights based upon the facts represented to the 
Patent Office in the application. The advantages of registration, there- 
fore, are manifest. 

It is the purpose of this paper to set forth the general guidelines 
and tests of registrability which are useful in the great proportion of 
cases, with the thought that a better understanding of the underlying 
philosophy represented by decisions in cases involving registrability 
might provide a basis for prognosis by applicants and their counsel 
and expedite the prosecution of applications to register. No attempt 
is made to encompass the unusual, each of which might form the 
basis of another paper, but if the existing interpretations of the statute 
in connection with registrability in the preponderance of applications 


1955). 

36 Ex parte The Esterbrook Pen Co., 109 U.S.P.Q. 368 (Com’r. Dec. 1956). 

37 Infilco Inc. v. Chicago Pump Company, 110 U.S.P.Q. 204 (Com’r. Dec. 1956) ; 
Giddings & Lewis Machine Tool Co. v. The Bullard Co., 111 U.S.P.Q. 46 (Com’r. 
Dec. 1956). 

38 California Spray-Chemical Corp. v. Osmose Wood Preserving Co. of America, 
Inc., 102 U.S.P.Q. 321 (Com’r. Dec. 1954) ; Esquire, Inc. v. The County Squire Pub- 
lishing Corp., 107 U.S.P.Q. 149 (Com’r. Dec. 1955) ; Iowa Farmers Union y. Farmers’ 
Educational Union, 247 F.2d 809, 114 U.S.P.Q. 382 (8th Cir. 1957). 


35 General Dry Batteries, Inc. v. Ray-O-Vac Co., 104 U.S.P.Q. 347 (Com’r. Dec. 
) 
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filed are rationalized in a simple manner as has been essayed here, the 
legal profession and the business community might well be served. 

In summary, two admonitions are controlling at all times: (1) the 
application must tell the truth; and (2) registrability must be de- 
termined on the basis of the facts presented in connection with each 
application. 
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THE REPORT OF THE ATTORNEY GENERAL’S 
ANTITRUST COMMITTEE 
THREE YEARS AFTER 


Laurence I. Wood* 


A decent and manly examination of the acts of Government 
should be not only tolerated, but encouraged. 
—William Henry Harrison 


I. INTRODUCTION 


In August, 1953 the Attorney General of the United States ap- 
pointed, at the request of the President, a sixty-one man National 
Committee to Study the Antitrust Laws. The Committee was made 
up of representatives of the enforcement agencies of the Government, 
of private practitioners, of law professors and of economists. The 
Chairmanship of the Committee was shared by Judge Stanley N. 
Barnes, then Assistant Attorney General in Charge of the Antitrust 
Division, and S. Chesterfield Oppenheim, Professor of Law at the 
University of Michigan. Executive Secretary of the Committee was 
Robert A. Bicks, now First Assistant to the Head of the Antitrust 
Division. 

The Committee deliberated both as a group and in six working sub- 
groups divided according to subject matter, and transmitted its com- 
pleted Report to the Attorney General on March 31, 1955. The 
recommendations of the Committee were not startling. In general 
they were that the antitrust laws are basically sound as written and 
that they should be strongly and fairly enforced. 

The Committee’s function was not broadly to rewrite the law or 
to devise sweeping new antitrust statutes. The basic concepts of 
antitrust are well established and very generally accepted. The pur- 
pose of the Committee was rather to examine critically the decisions 
of the courts and of the Federal Trade Commission under the existing 
statutes, and to subject both the statutes and the reading of the law 
by the courts and the Commission to a critical examination to deter- 


*Labor and Government Relations Counsel, General Electric Company. Member 
of Attorney General’s National Committee to Study the Antitrust Laws. 
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mine whether or not they comply with or are antagonistic to the 
fundamental concepts of antitrust. 

In accord with the Aristotlian aphorism that “Even when laws have 
been written down, they ought not always to remain unaltered,” the 
Committee recognized that there are ambiguities, inconsistencies and 
semantic ineptness present in the laws as written, interpreted and en- 
forced. A major objective of the Report was to analyze and delineate 
a workable pattern of conclusions and recommendations to serve as 
improved guides for antitrust structuring and compliance. In general, 
it was the Committee’s belief that improved antitrust policy could be 
best realized through sound and intelligent enforcement and judicial 
interpretation of the laws already in existence. 

There were twelve recommendations for legislative changes, pri- 
marily in the peripheral areas of the law where refinements or clari- 
fication were deemed necessary. There were, on the other hand, some 
seventy-three recommendations addressed by the Committee to the 
Courts and to the enforcement agencies, urging that the judicial proc- 
ess be used to obtain the major clarification and strengthening needed 
in the antitrust area. 

It is the purpose of this present study to inquire as to the recep- 
tion which has been made by the enforcement agencies, the Congress, 
and the Courts of some of the principal recommendations so hope- 
fully set forth in the Report. 


II. RECEPTION OF THE REPORT 


Since at least the time of the unfortunate wife of Lot it has gen- 
erally been agreed that it is a mistake ever to look back. Neverthe- 
less, the temptation is often irresistible and there is always the rational- 
ization that without an occasional backward glance it is impossible 
to tell in what direction we are going. 

Before, therefore, any doctrine of undue delay can be invoked it 
may be desirable and of interest to reflect on the conclusions and re- 
commendations of the Attorney General’s Report and to consider the 
extent of the compatibility of the developments in the administration 
and interpretation of the antitrust laws since March 31, 1955, when 
the Report was transmitted to the Attorney General. 

Three years constitute a very short period of time in the juris- 
prudential field, particularly since that span is at best barely suf- 
ficient to see the complete judicial processing of a single litigious 
controversy. Nevertheless, the time is sufficient to show trends both 
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of interpretation and administration and it is not too soon to raise 
some questions as to the trends of developments subsequent to the 
Report. 

The decided cases expressly citing the Attorney General’s Report 
are relatively few,’ and those instances where the Report has been 
the decisive factor in affecting the court’s conclusion probably are 
extremely rare. Here, of course, the brief period of time in which 
the Report has been in existence is an important factor. It is not 
unlikely that a judge otherwise inclined to follow the conclusions of 
the Report as they bear upon a case presently before him might have 
at least a subconscious reluctance to do so where the litigation had 
its inception prior to the Report itself. In view also of the rather 
hectic early history of the Report and its reception, it may well be 
that judges have been reluctant to cite the Report as an authority 
until others have done so, or at least until the level of its value as an 
“authority” is more clearly established. 


Politically, for a time at least, the Report seemed to be achieving 
a negative reaction. Leaders of the House Judiciary Committee and 
the Small Business Committees of both House and Senate vigorously 
“investigated” not only the Report but also the identity and affiliations 
of the members of the Committee.? Senator Kefauver characterized 


1 United States v. E. I. duPont deNemours & Co., 351 U.S. 377, 387 n.13, 388 n.14, 
391 n.18, 424, 424 n.25 (1956); Miller Motors, Inc. v. Ford Motor Co., CCH 1958 
TRADE CASES Par. 68,937 (4th Cir. 1958) ; Standard Oil Co. of Calif. v. Moore, 
251 F.2d 188, 207 n.18, 211 n.25 (9th Cir. 1957) ; Norman M. Morris Corp. v. Hess 
Brothers, Inc., 243 F.2d 274,279 n.10 (3d Cir. 1957) ; Ben Hur Coal Co. vy. Wells, 242 
F.2d 481, 483 (10th Cir. 1957); Nashville Milk Co. v. Carnation Co., 238 F.2d 86, 
90 (7th Cir. 1956) ; Moog Industries, Inc. v. F.T.C., 238 F.2d 43, 49 (8th Cir. 1956) ; 
F. C. Russell Co. v. Consumers Insulation Co., 226 F.2d 373, 376 (3d Cir. 1955) ; Sun- 
beam Corp. v. Masters of Miami, Inc., 225 F.2d 191, 198 (Sth Cir. 1955); Delta 
Theaters, Inc. v. Paramount Pictures, Inc. CCH 1958 TRADE CASES Par. 68,- 
924 (E.D. La. 1958); American Crystal Sugar Co. v. Cuban-American Sugar Co., 
152 F. Supp. 387, 399 n.14, 401 n.16 (S.D.N.Y. 1957) ; Sunbeam Corp. v. Richardson, 
144 F. Supp. 583, 591 (W.D.Ky. 1956) ; Eastman Kodak Co. v. Home Utilities Co., 138 
F. Supp. 670, 677 (D.Md. 1956); Vance v. Safeway Stores, Inc., 137 F.Supp. 841, 
847 (D.N. Mex 1956) ; United States v. National Lead Co., 137 F.Supp. 589, 593 n.10 
(S.D.N.Y. 1956); United States v. Twentieth Century-Fox Film Corp., 137 F. 
Supp. 78, 83 (S.D.Cal. 1955) ; I. P. C. Distributors, Inc. v. Chicago Moving Picture 
Machine Operators Union, 132 F. Supp. 294, 298 (N.D. Ill. 1955); General Electric 
Co. v. Thrifty Sales, Inc., 5 Utah 2d 326, 335 n.34, 301 P.2d 741, 750 n.34 (1956) ; 
(aCe tae Inc. v. General Electric Co, CCH 1957 TRADE CASES Par. 68,625 

. Car ; 


2 Hearings on Current Antitrust Problems before the Antitrust Subcommittee, 
Committee on the Judiciary, House of Representatives (May, 1955). 

Hearings on the Report of the Attorney General’s Committee to Study the Anti- 
trust Laws before the Select Committee on Small Business, United States Senate 
(April, 1955). 

Hearings on Price Discrimination before the Select Committee on Small Business, 
House of Representatives (October-November 1955). 
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the Report as “a gigantic brief for the non-enforcement of the anti- 
trust laws.” * And the legislative proposals which have been seriously 
considered in recent Congressional deliberations have in the main 
been directly contrary to the Report’s recommendations.* 

It is possible, of course, that the Report has had an influence on the 
decision making process beyond anything expressly shown, the courts 
preferring simply to follow the rationale of the Committee without 
assigning the Report as a basis for the conclusion. It is equally pos- 
sible that the Report is virtually ignored in the judges’ evaluation 
and interpretation of the law. 


A study of the post-Report cases is consistent with either inter- 
pretation. The Report is infrequently cited, and sometimes when it 
is it is to disagree with its recommendations.’ Conversely, however, 
the decided cases have in the main been overwhelmingly consistent 
with the main body, content and philosophy of the Report.® 


3 7 Mercer L. Rev. 258 (1956). 

4 Cf. S. 11, 85th Cong., Ist Sess. (1957) to limit the ‘good faith’ defense to Robin- 
son-Patman Act price discrimination charges. See also the amendment raising fines 
pe oo violations from $5,000 to $50,000. Pub. L. No. 135, 84th Cong., Ist Sess. 

uly 7, 1955. 

5 F. C. Russell Co. v. Consumers Insulation Co., 226 F.2d 373, 376 (3d Cir. 1955). 
There have been a large number of symposia discussing the Report. See, e.g., SyM- 
POSIUM ON THE REPORT OF THE ATTORNEY GENERAL'S COMMITTEE (Aug. 1955); 
AMERICAN Bar ASSOCIATION ANTITRUST SECTION Report (1955); REPORT OF THE 
ATTORNEY GENERAL’s COMMITTEE ON ANTITRUST: A Symposium, 104 U. or Pa. Law 
Rev. 145 (1955) ; ConFERENCE ON THE ANTITRUST LAWS AND THE ATTORNEY GEN- 
ERAL’s COMMITTEE REPORT, TRADE REGULATION SERIES #2 (May 10-11, 1955); Sym- 
POSIUM ON ANTITRUST Law, 24 Geo. Wash. L. Rev. 1 (1955). 

6 In Northern Pacific Railway v. United States, 356 U.S. 1, (1958), the Supreme 
Court’s most recent antitrust pronouncement, Mr. Justice Black expressly and ex- 
plicitly recognizes the principle that “Of course it is common knowledge that a 
patent does not always confer a monopoly over a particular commodity. Often the 
patent is limited to a unique form or improvement of the product and the economic 
power resulting from the patent privileges is slight. As a matter of fact the defendant 
in International Salt offered to prove that competitive salt machines were readily 
available which were satisfactory substitutes for its machines (a fact the Govern- 
ye i. not controvert), but the Court regarded such proof as irrelevant.” Jd. at 
10, n.8. 

With this statement the Court at last recognizes and endorses one of the prop- 
ositions fundamental to the Patent Chapter, Report of the Attorney General’s 
Committee, and implicitly repudiates the troublesome analysis given in Times-Picayune 
Publishing Co. v. United States, 345 U.S. 594 (1953), whereby the mere fact that 
a product was “patented” was assumed sufficient to make the product a monopolistic 
lever in tying clause situations. See Wood, Premises and Scope of the Patent Chapter, 
104 U.orPa.L.Rev. 243, 247-9 (1955). 

It is submitted that this more realistic analysis will ultimately eliminate the con- 
fusion evidenced in F. C. Russell Co. v. Comfort Equipment Corp., 194 F.2d 592 
(7th Cir. 1952), and F. C. Russell Co. v. Consumers Insulation Co., 226 F.2d 373 
(3rd Cir. 1955), where the courts fail to distinguish between a patent license, im- 
properly controlling the use of unpatented materials, which disentitles a patentee to 
relief against a patent infringer, and a distributor agreement, under which a patented 
article is to be handled exclusively by the distributor. To the extent these cases 
applied the per se misuse doctrine to the latter fact situation it is submitted they were 
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The Report itself is, of course, basically a restatement and con- 
scious endorsement of the fundamental principles of untrammelled 
competition. Despite the disparate membership of the Committee, 
this was no surprise and merely reflected the broad base of the Ameri- 
can acceptance of basic antitrust concepts.’ For despite clear and 
vocal disagreement and dissatisfaction with much of the specifics of 
antitrust enforcement, and specifically with much of the contradic- 
tion inherent in the helter-skelter of trade regulation statutes, there 
are few who would disagree with the recent statement of the chief 
antitrust enforcement officer that “In a very large measure com- 
petition has provided the incentive which has kept our economy 
strong and free and it has contributed significantly to the high stand- 
ard of living which we enjoy.” * The Report of the Attorney Gen- 
eral’s Committee emphatically endorsed this principle and vigorously 
expounded the virtues of competition versus the countervailing car- 
telization of industry. 


Ill. THe Rue or Reason 


The main theme running throughout the Report is the Committee’s 
faith in the Rule of Reason as a standard for the application not only 
of the Sherman Act but also of the supplementary Federal Trade 
Commission, Clayton and Robinson-Patman Acts. This emphasis 
stresses as the basic criterion of legality the question of the vigor and 
effectiveness of competition in the relevant market as a whole, rather 
than incidental injury or hardship to individual business competitors. 

This approach is consistent with the true goal and purpose of anti- 
trust legislation—that competition should be not only fair but full 


in error. There are, however, facts present in the cases from which it might be 
concluded that the agreements in question were in fact “licenses,” and the patents 
thereby properly held to be unenforceable. Compare Technical Tape Corp. v. Minnesota 
Mining & Mfg. Co., 247 F.2d 343 (2d Cir. 1957), wherein the court concluded on the 
facts that the patentee was not distributing its patented products through exclusive 
distributing agreements but seems to imply that were it doing so it might not be 
permitted to proceed against a patent infringer. It was the conclusion of the Attorney 
General’s Committee that such extensions of the patent misuse doctrine away from 
the fact situations of its origin and into areas of traditional antitrust problems are 
unsound and should be sharply cut back. See Rep. Atry Gen. Comm. To Stupy 
Antitrust Laws 251 (1955) (hereinafter cited as “Report”). 


7 To many Europeans the almost missionary zeal of Americans for competitive 
precepts—and the readiness to transplant those precepts in pristine purity to other 
economies after World War II—led to the tolerant smiles of the mature for the 
enthusiasms of the very young. It is perhaps significant, however, that as the vigor 
of true competition commences to cut through the rigidity of some of the old world 
economies those countries are of their own volition implementing antitrust programs 
not basically dissimilar from our own. 

8 HaNsEN, ANN. Rep. to Atr’y GEN. (Jan. 8, 1958). 
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and free and enthusiastic. An understanding of this approach is 
essential to an appreciation of the Report. We shall consider this 
approach of “reasonableness” in several specific areas with which the 
Committee dealt, and explore the developments subsequent to the 
issuance of the Report. These areas are the Robinson-Patman Act 
and the Good Faith Defense; Proof of Conspiracy Under the Sher- 
man Act; Antitrust and Labor Unions; Mergers; and finally certain 
Procedural and Enforcement Recommendations of the Committee. 


IV. Tue Rosrnson-PatMAN ACT AND THE Goop FairH DEFENSE 


There were some firm believers in antitrust on the Committee who 
at the outset pressed for outright repeal of the Robinson-Patman Act 
on the ground of its asserted incompatibility with the major thesis of 
antitrust—hard, vigorous competition. In large part this feeling 
stemmed from a number of Commission and court decisions which 
had narrowly limited the usefulness of defenses catalogued in the 
act as being available to those who are charged with discriminating 
in price between different customers. 

The conclusions of the Committee were that the act does serve a 
valid purpose, but that it should be interpreted by the enforcement 
agencies and the courts in a more liberal manner, to provide greater 
flexibility and freedom to competitive forces in the market places. 
This would contrast with the previous interpretation of the defenses 
which the statutes provide. For example, the defense that a specific 
price discrimination may exist without being the cause of an illegally 
injurious effect on competition is a virtual dead letter, and the pre- 
sumed injury to the competitor receiving the higher price is sufficient 
to support violation of the act. Secondly, the defense of cost justifi- 
cation through savings incurred because of the method of selling to 
the fortunate recipient of the lower price is rarely and only with 
difficulty maintained. Finally, the Committee expressly noted that 
in no litigated case had the defense of meeting a competitor’s equally 
low price in good faith ever been finally upheld as a justification for 
a lower price given one of several customers. In this last area the 
Committee expressly recommended a more liberal interpretation. 
“. . . [W]e think that a seller’s right to meet a competitor’s prices 
by granting price differentials to some customers without reducing his 
prices to all must remain an essential qualification to any anti-price 
discrimination law. . . . As the Federal Trade Commission recently 
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recommended to Congress, ‘the right to meet a lower price which a 
competitor is offering to a customer, when this is done in good faith, 
is the essence of competitive economy.’ Anything less, we think, 
would move the price discrimination statute into irreconcilable con- 
flict with the Sherman Act.” ® 

An encouraging concurrence is to be found in the recent Supreme 
Court decision in Federal Trade Commission v. Standard Oil Com- 
pany ,’° bringing to a close a litigation of some seventeen years stand- 
ing, and finally sustaining the “good faith” defense. In this case 
the Commission contended that the Standard Oil Company of Indiana, 
selling in the Detroit area, had unlawfully discriminated when it 
gave lower prices to four jobbers than it did to competing buyers. 
The defense was that the lower prices were given in order to meet 
the equally low prices given to these four jobbers by competing oil 
companies. The Commission contended that the lower prices so 
given were made available pursuant to a deliberate “price system 
rather than being ‘the result of departures from a non-discriminatory 
price scale” and that they accordingly were not given in good faith, 
within the meaning of the statute. The Circuit Court of Appeals 
and the Supreme Court disagreed, finding that the company “sold 
invariably at its uniform tank-wagon price, except when at different 
times it reduced its price to meet competitive offers in order to retain 
a customer.” 

The Court observed that competing suppliers “made numerous at- 
tempts in the 1936-1941 period to lure these ‘jobbers’ away from 
Standard with cut-rate prices . . .” and that Standard had in fact 
lost three of its customers by not meeting competitors’ pirating offers 
in 1933-1934." 

The Court rejected another Commission contention in holding that 
the “continuation of reductions once granted is warranted . . . when 
competitors’ reduced price offers [although not standing offers] 
are recurring again and again in a cut-throat market.” ” 

It would appear that the reasoning of the Standard Oil decision 
should also extend to a situation where a seller can get a new customer 
(as distinguished from keeping an existing customer) only by meeting 
a lower price offered by a competitor. This is in accord with the 


® Report 181. 

10 355 U.S. 396. 
11 Td. at 402. 

12 Td. at 403, n.8. 
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recommendations of the Attorney General’s Committee, although 
it should be observed that FTC Chairman Gwynne took the directly 
contrary view in a recent statement to the Anti-Monopoly Subcom- 
mittee of the Senate Judiciary Committee.” 

In view of the importance of this decision both to the realities of 
the market place and to the doctrinaire supporters of a strict Robin- 
son-Patman Act, it is probable that the case will give fresh impetus 
both to those striving to defend and those seeking to do away en- 
tirely with the good faith defense. It is submitted that the present 
Court interpretation, which is consonant with the Committee’s rec- 
ommendation, is consistent with the rule of reason approach which 
alone makes compatible the manifold and diverse teachings of anti- 
trust. 


V. Conspiracy or Conscious PARALLELISM OF ACTION 


The courts have long made it clear that circumstantial evidence is 
acceptable in finding proof of a conspiracy charged to violate the 
Antitrust Laws. Ever since the case against U. S. Steel in 1920 it 
has been clear that there need be no formal contract or explicit 
understanding to create an illegal agreement. There, at the famous 
Gary dinners, representatives of the Steel Corporation simply an- 
nounced to the other guests what Steel’s prices were to be during 
the succeeding period. It was acknowledged that the representatives 
of the other companies understood from the announcement that those 
were to be the prices which all present would follow. This was ex- 
pressly outlawed. On the other hand, it has long been consistently 
clear that mere price leadership pursuant to some historic pattern in 
an industry—where one company leads the way on price changes 
and where other companies, for competitive reasons, independently 
follow those prices—is perfectly legal. Thus similarity of action of 
competitors has never, standing alone, been sufficient to sustain a 
charge of conspiracy. 

However, from the Report and Monographs of the Temporary 
National Economic Committee there emerged, at the end of the 
depression, a new concept, now indentified in the language of lawyers 
and economists as “conscious parallelism of action.” This doctrine 


13 Mar. 11, 1957. “The defense can be used only in defensive situations, that is, 
to retain a customer and to gain a new one.” 


14 See S. 11, 85th Cong., Ist Sess. (1957). 
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would hold that literal collusion could be supplanted by “the collusive 
effect of independent actions taken in mutual awareness.” ** In other 
words, if businessmen in an industry took similar action knowing 
that the others had done so this fact might take the place of proof 
of an actual conspiracy, and be held to be illegal. As the Federal 
Trade Commission expressed it some years ago: “When a number 
of enterprises follow a parallel course of action in the knowledge 
and contemplation of the fact that all are acting alike, they have, in 
effect, formed an agreement.” 7° 


The fallacy in such a concept is, of course, that it ignores the fact 
that the very existence of true competitive conditions may force 
just such uniformity of action. 


At the time of the Attorney General’s Report it was believed that 
the ghost of conscious parallelism had been laid to rest by the explicit 
language of the Supreme Court in the Theatre Enterprises case de- 
cided the year before: 


The crucial question is whether respondents’ conduct toward 
petitioner stemmed from independent decision or from an agree- 
ment, tacit or express. To be sure, business behavior is admissible 
circumstantial evidence from which the fact finder may infer agree- 
ment [citing cases]. But this Court has never held that proof of 
parallel business behavior conclusively establishes agreement or, 
phrased differently, that such behavior itself constitutes a Sherman 
Act offense. Circumstantial evidence of consciously parallel be- 
havior may have made heavy inroads into the traditional judicial 
attitude toward conspiracy; but ‘conscious parallelism’ has not yet 
read conspiracy out of the Sherman Act entirely.” 


The Committee expressed itself as being “in full accord” with the 
Supreme Court reasoning.’® 

Subsequent cases show a fairly straightforward following of the 
Supreme Court’s lead. However, in a surprising apparent reversion 
the Circuit Court of Appeals in the Second Circuit recently sustained 
a complaint by a number of dealers against a group of wholesalers, 
despite the lack of a direct allegation that the defendants conspired 


15 Adelman, Effective Competition and the Antitrust Laws, 61 Harv.L.Rev. 1289, 
1343 (1948). 


16 Federal Trade Commission, Notice to the Staff (Oct. 12, 1948). 


17 Theatre Enterprises, Inc. v. Paramount Film Distributing Corp. 346 U.S. 537, 
540-1 (1954). 


18 Report 39. 
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together. “But as to this the trier of facts may draw an inference 
of agreement or concerted action from the ‘conscious parallelism’ of 
the defendant’s acts of price cutting and the like, as the Supreme 
Court recognizes,” (citing the Theatre Enterprises case). 

However, the Department of Justice itself apparently accepts the 
necessity of proof of conspiracy and its attorneys have so stated in 
the “Little Mother Hubbard” oil case to be tried in California. Other 
courts give evidence of doing likewise.”° 

The matter of Principal i importance is that the court be fully cog- 
nizant, when it is receiving circumstantial evidence of conspiracy, 
of the competitive realities of the market place which often dictate 
similar action by competitors. The fact that a businessman acts with 
knowledge of what his competitors are doing may be no more than 
evidence of his intelligent and presumed awareness of conditions in 
the market place, and his willingness to govern his own conduct in the 
light of those conditions. Here again the principle of the Rule of 
Reason is applicable and required for fair resolution, for only in the 
context of the industry environment is it possible to determine 
whether similar prices, standardization activities, trade association 


membership and the like are essential to full throated competition or 
whether they are indeed cumulative evidence of a tacit conspiracy. 
The important thing is to keep labels such as “conscious parallelism” 
from acting as a substitute for the very tangible actual elements 
necessary to establish proof of a conspiracy. 


VI. ANTITRUST AND LasBor UNIONS 


There are many factors within our economy impeding full free- 
dom of competition. The most salient of them are sponsored or 
protected by governmental statute or regulation, and it is a fair 
generalization that the Report struck at these impediments, politically 
sacred through some of them are, with fine impartiality. It is also 
accurate to observe that in these special antitrust areas the results of 
the Report have been thus far totally unavailing. 

Some of the greatest disappointments in the implementation or 
non-implementation of the Report have been not so much in the in- 
action of the Legislature, where its future was at best unpredictable, 


19 Nagler v. Admiral Corp., 248 F.2d 319, 325 (2d Cir. 1957). 


20 Cf. United States v. National Malleable & Steel Castings Co., 6 F.2d 40 (N.D. 
Ohio 1924). 
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but in the refusal or failure of the administrative agencies officially 
represented on the Committee even to seek remedies or changes 
recommended in the Report. 

It should, of course, be observed that the Report was not that of 
the Attorney General, and only to him; that he made it abundantly 
clear that its recommendations were ones he would study but that 
they were not his own. Nevertheless, official administration partici- 
pation in the co-chairmanship, the membership, and in liaison with 
the deliberations of the Committee’s working groups gave high hopes 
of official endorsement of at least the major proposals. 


The present state of the law applicable to labor unions, comprised 
as it is of a confusing welter of statutes and decisions, apparently 
makes organized labor immune to the antitrust laws except where it 
combines with non-labor groups to invoke illegal restraints. The diffi- 
culties and frustrations of a prosecutor seeking to invoke Sherman 
Act sanctions against the sometimes suffocating restrictions of union 
leaders can be all too apparent. For the present bifurcated policy 
which condemns as illegal per se any agreed upon restraint on prices 
or production or any boycott when imposed by anyone else, simul- 
taneously gives antitrust immunity to any restraint imposed by any 
labor union, acting alone and in its own self interest." 


Regardless of the flagrancy of the restraint imposed by the union, 
it is only where the antitrust enforcement officials conclude that 
unions are acting conspiratorially with non-labor groups that the 
prosecutor feels enabled to proceed against them. Needless to say, 
to dedicated enforcement officials this imposes the most severe restric- 
tions on any program to protect the free play of competitive forces, 
and has required a “painful selective process” in the choice of cases 
which can successfully be prosecuted.”* Both prosecution and courts 
must search for a demarcation between union activities aimed at 
furthering recognized union objectives (which renders them immune 
regardless of the participation of non-union conspirators) and those 
aimed at directly “suppressing competition or fixing prices,” * in 

21 This arose out of a line of Supreme Court ses between 1940 and 1945 


which have treated the Norris-LaGuardia Act as part repealing the Sherman 
Act. See, e.g., United States v. Hutcheson, 312 US. 219 (1941). 

22 Hansen, Current Progress and Problems of Antitrust Laws, Address delivered 
before the New York State Bar Association, p.5 (Jan. 30, 1958). 

23 United States v. Hutcheson, 312 U.S. 219 (1941). For a recent decision illustrat- 
ing the difficulty of drafting a complaint, see United States v. Hamilton Glass Co., 
CCH Trave Rec. Rep. (1957 Trade Cases) 4 68837 (N.D. Ill. 1957). 
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which cases connivance by non-labor members may render the activi- 
ty vulnerable. The difficulties of enforcement are in direct ratio to 
the ease of union circumvention of the amorphous restraints. As Mr. 
Justice Jackson said in protesting against the result, “This Court now 
sustains the claim of a union to the right to deny participation in the 
economic world to an employer simply because the union dislikes 
him. This Court permits to employees the same arbitrary dominance 
over the economic sphere which they control that labor so long, so 
bitterly and so rightly asserted should belong to no man.” * 

In the words of Dean Pound, “It is not merely, therefore, that 
labor unions are exempted from the provisions of the statutes against 
combinations and agreements in restraint of trade. They may actively 
interfere with trade and commerce with immunity from what is often 
the only effective remedy.” 


It is against this background that the Attorney General’s Committee 
sought to provide a more effective weapon against obvious trans- 
gressions of competitive freedom. The Committee sought, in parallel 
to the Taft-Hartley Act itself, to equalize, to some extent at least, 
the antitrust inhibitions imposed on employers and those applicable 
to labor unions, where restraints upon commercial competition are 
involved. 


The Committee noted: “Reported cases indicate . . . that some 
unions have engaged in some practices aimed directly at commercial 
market restraints [e. g. by fixing the kind or amount of products 
which may be used, produced or sold, their market price, the geo- 
graphical area in which they may be sold, or the number of firms 
which may engage in their production or distribution.] Such activi- 
ties run counter to our national antitrust policy. Accordingly, to 
the extent that such commercial restraints not effectively curbed by 
either antitrust or Labor-Management Relations Act exist, then we 
recommend appropriate legislation to prohibit these union efforts at 
outright market control.” ** 


24 Hunt v. Crumboch, 325 U.S. 821, 831 (1945). 


25 Pounp, LecAL IMMUNITIES OF Lasor Unions 35 (Amer. Enterprise Assn. 
1957). 

26 Report 304. As the Report itself notes, “No one of our conclusions or recom- 
mendations implies any change in labor’s freedom under the antitrust laws to act 
in concert in order to promote union organization or bargain collectively over wages, 
hours, or other employment conditions,” but would apply only to those commercial 
activities which “run counter to a national antitrust policy.” That the Report in 
its final form did not fully reflect the strength of the views of the Committee members 
on this issue, see Edward R. Johnston, Appraisal of the Report and Its Major Recom- 
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These deliberations and conclusions were participated in not only 
by the Assistant Attorney General (as Co-chairman) but by official 
designees from the Department of Labor, the Department of Justice, 
and the Department of Commerce. 

Yet since the Report was issued there has been not one single ad- 
ministration proposal offered for prohibiting such glaring restraints 
as are here involved, nor even for determining the extent to which 
such practices are in fact tolerated under existing law. In fact the 
Secretary of Labor, purporting to speak for the Administration in 
addressing a convention of labor union leaders, recently expressly 
promised to oppose any such approach to the resolution of these 
problems: 


Next I come to the question of the application of antitrust laws 
to unions. I believe that working men and women who choose 
voluntarily to join together for the purposes of collective bargain- 
ing have inherent rights and our laws should ee and re- 
flect those rights. The labor of man is not a commodity to be 
bought and sold in the market place like a sack of potatoes. I feel 
it is an affront to the dignity of the American worker to assert 
that his work should be regulated by the same laws which are 
designed to preserve competition in business. I can assure you 
that this Administration is not proposing any move to extend anti- 
trust laws to unions. As a matter of fact it should be remembered 
that these laws at present cover instances where a union and an 
employer conspire for the purpose of controlling the market. I 
would be against the further extension of the antitrust laws to 
unions. This then is what the Administration will not do. 


In his message to the Congress on January 23 of this year Presi- 


mendations, CONFERENCE ON THE ANTITRUST LAWS AND THE ATTORNEY GENERAL’S 
CoMMITTEE Report 27-8 (1955). “Now it is true, of course, that a labor union is 
a monopoly— a lawful monopoly of services and labor—but that does not mean that 
it can engage with complete freedom in activities, the effect of which is to definitely 
restrain trade. And so I urged that the Committee go on record defining such 
activities as violations of the antitrust laws and recommending to the Congress that 
appropriate legislation be enacted to make them unlawful. Such a resolution was 
adopted by the Committee, but you will not find it in the Report in just that language. 
The Report does recognize that Antitrust questions are involved and that they 
should be dealt with by appropriate legislation, but the recommendation for such 
legislation is weekly worded and does not take a very forthright position. Yet the 
Report has been severely criticized by labor organizations and by others as a direct 
attack upon labor unions. By its recommendation the Committee is merely suggesting 
that there should be equality of treatment as between employer and employee so far 
as those violations are concerned, which are direct restraints upon commercial com- 
petition.” See Senator Butler, Antitrust Laws for Labor Unions, an Address de- 
livered on the Dean Manion Forum, reprinted in Cong. Rec. A.2092-3 (March 6, 
1958). And see Chamberlin, The Economic Analysis of Labor Union Power 
( _ Enterprise Association, 1958); Grecory, LABor AND THE Law (2d ed. 
1958). 
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dent Eisenhower requested the other labor law changes which Sec- 
retary Mitchell had promised, and made no request for any change 
to cope with the antitrust problem.’ It is equally significant that the 
Assistant Attorney General in charge of the Antitrust Division while 
describing in detail early this year the appalling difficulty of interpret- 
ing and enforcing the law as evolved from “two somewhat dis- 
cordant Congressional policies,” made no suggestion, or request, for 
any amelioration of the discord nor for any strengthening of the law.** 


VII. Mercers—“QuANTITATIVE SUBSTANTIALITY” 
Versus A RuLeE or REASON 


There has been a similarly disappointing failure of enforcement of- 
ficials to follow the Report’s recommendations in the very trouble- 
some area of mergers. With the lawyers’ penchant for identifying 
relatively basic ideas by cumbersome phrases, the courts and the 
antitrust bar have between them evolved a most awkward combina- 
tion of words—quantitative substantiality—as a handle to a fairly 
simple concept. 

It arose in an antitrust proceeding against Standard Oil Company 
of California in which that Company’s exclusive dealing arrange- 
ments with retail filling stations were attacked as violative of Section 
3 of the Clayton Act, which prohibits such agreements where their 
effect may be “to substantially lessen competition or tend to create 
a monopoly. ...” The defendant pointed out that the dealers with 
whom it had these arrangements were but a fraction of the filling 
station operators in the seven state area involved and that they sold 
but 4% of the lubricating oil, 2% of the tires and batteries, and 
6.7% of the gasoline sold by all dealers in the area. The Company 
accordingly contended that there was no probability of any “sub- 
stantial lessening of competition.” The Supreme Court, however, 
observed that whatever the percentages involved, the dollar amounts 
of the products so sold were not insubstantial and that there was 
accordingly a “quantitatively substantial” amount of competition 
eliminated by these agreements which prevented these service sta- 
tions from handling other products. The Court thereupon foreclosed 





27 President’s Address to the Congress on Recommended Labor Legislation (Jan. 
23, 1958). 

28 Hansen, Current Progress and Problems of Antitrust Laws, Address delivered 
before the New York State Bar Association, p.5 (Jan. 30, 1958). 
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any further inquiry into the reasonableness, economic effect or de- 
sirability of the agreements.” 

It is obvious that such a doctrine of quantitative substantiality 
measuring the competitive effect in terms of absolute dollars rather 
than by analysis of the economic impact is one which through the 
years would become increasingly harsh. For in a burgeoning and in- 
flationary economy dollars become less significant proportionately 
even as they become greater in number. It is an arbitrary criterion 
which affords to the prosecutor and the courts a ready means for find- 
ing the requisite deleterious effect in a whole host of transactions.” 

The Attorney General’s Committee unequivocably condemned the 
use of the concept of quantitative substantiality as applied to exclusive 
dealing situations under Section 3 of the Clayton Act. At the same 
time is also opposed any effort to transfer the test to determinations 
of the validity of mergers under the standards of Section 7 of the 
Clayton Act. Section 7, forbidding certain types of mergers, con- 
tains virtually identical (if grammatically improved) language look- 
ing toward whether the effect of the merger may be “substantially to 
lessen competition, or to tend to create a monoply.” The foreseeable 
danger was that the quantitative substantiality or dollar amount test 
of Section 3 might be sought to be applied to test the validity of 
mergers. The fallacy of such a transfer is at once obvious, for it 
could invalidate automatically all mergers made by any company 
of “substantial” size, no matter how insignificant competitively such 
an acquisition might be. 

Suffice it to say that not only the Attorney General’s Committee 
but Co-Chairman Barnes, head of the Antitrust Division, and Edward 
F. Howrey, Chairman of the Federal Trade Commission, shared the 
emphatic conclusion that quantitative substantiality was not properly 
to be employed in merger cases.** 

In U.S. v. E. 1. du Pont de Nemours & Co., decided two years 
after the Attorney-General’s Report, the Government attacked du- 
Pont’s acquisition of 23% of the stock of General Motors primarily as 





29 Standard Oil Co. v. United States, 337 U.S. 293 (1949). 

30 The Supreme Court has, following this same thesis, found enough competitive 
effect in the use of tying clauses covering $500,000 of salt a year. International Salt 
Co. v. United States 332 U. S. 392, 396 (1947) (“the volume of business affected” 
is not “insignificant or insubstantial” ). : 

31 The Federal Trade Commission had already so held in Pillsbury Mills, Inc., Doc. 
6000, CCH 1953 TRADE CASES Par. 11,582. 

32 353 U.S. 586 (1957). 
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a violation of the Sherman Act, but with a subsidiary accusation under 
the anti-merger provisions (Section 7) of the Clayton Act. The 
Government’s attack rested directly and frankly on a per se reading 
of the Sherman Act, contending that the acquisition had had an 
anticompetitive effect on the sale of supplies by duPont to General 
Motors, and that “The only question is whether the volume of the 
trade restrained is appreciable.” * If it is, argued counsel, the ac- 
quisition must have been unlawful, not because competitiors were 
deprived of access to supplies or outlets but because a quantitatively 
substantial share of business is withdrawn from competitive oppor- 
tunity. Here was, then, an express reliance by the government at- 
torneys on the quantitative substantiality doctrine which the Attorney 
General’s Committee had expressly recommended against. 

The Court, finding it unnecessary to resolve the Sherman Act 
issue, held that the stock purchase violated the anti-merger provisions 
of the Clayton Act, and in doing so used the language of the Standard 
Oil case as to foreclosure of a substantial share of the market. 

In the portion of the Government’s Brief which was pertinent to 
the Clayton Act provision, on which the case turned, there was no 
reference to the Attorney General’s Report. Instead, the Depart- 
ment invited a decision on grounds which the head of the Antitrust 
Division had expressly rejected.* 

The duPont-General Motors case involved, of course, a unique 
factual situation; there have been various predictions that it would 
be confined to those facts, and not used as a precedent in cases in- 
volving other, less gargantuan concerns. Some former government 
law enforcement officials have joined in these assurances. 

In fact, however, the case seems to have assumed landmark propor- 
tions in the eyes of the enforcement officials who hail it as “an 
especially noteworthy victory . . . of far reaching significance in the 
enforcement of the anti-merger provisions of the Clayton Act.”* 

And trial counsel for both the Antitrust Division and the Federal 
Trade Commission cite the case in support of the proposition that 
quantitative substantiality has taken over in the merger field.** 


Certainly when one looks objectively and with some sense of per- 


83 Government’s Reply Brief 31. 


34 Barnes, Quantitative Substantiality, 8 ABA Antitrust Section Report 11 
(1956) ; HANDLER, ANTITRUST AT THE Crossroaps 7 (1957). 


35 HANSEN, ANN. Rep. to Atry GEN. (January 8, 1958). 
36 See HANDLER, ANTITRUST AT THE CrossroaDs, note 35 supra. 
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spective at matters of this moment, it is the extreme of folly to be 
contending the merits of merger transactions on grounds as arbitrary, 
as fanciful as these. Should a company grow horizontally, or vertical- 
ly, or in a totally new field by means of purchase or acquisition rather 
than by its own natural incursion into the area? This is a question 
full at once of matters of great economic significance, of problems of 
competitive significance, of the fate of the acquired company if it is 
not to be purchased, of the relative economic strength of the acquir- 
ing company if the deal is completed. When the companies involved 
are large these are matters of national economic significance; they 
may bear on the strength of our economy, conceivably on our 
national technological might. Such questions demand a reasoned, 
balanced, mature equating of that which is gained, and that which 
is forfeited by the economy and the public because of the transaction. 
It is not a question to be resolved by a meaningless jargon of quantita- 
tive substantiality which can give no weight to whether competition 
is helped or hampered, or whether the economy and the nation will 
benefit or suffer. 

The effort to inject the test of quantitative substantiality is an 
attempt to introduce an illegal per se standard into merger cases. This 
can only be supported if it is true that all mergers are inherently bad, 
and that all substantial ones should be prohibited. 

There is much which can be bad in a merger, if it concentrates in 
one company an overweening share of the business, if it forces un- 
willing competitors out of existence, if it cuts off supplies or outlets 
from competitors, or if it marks a death knell for small, independent 
business. Conversely, however, there is much that is good in a merger 
where it increases the efficiency, the economy of the flow of a product 
from mine to consumer, where it fortifies and through breadth 
strengthens weaker companies in an industry, where it provides a 
market for a moribund and otherwise doomed concern, where it 
provides a unity between research and development activities and 
the manufacturing and marketing of the product of the research. 

A striking example of these benefits offered by a single company 
may be found in General Dynamics Corporation which grew in one 
decade from a midget single line concern to the second largest de- 
fense contractor, embracing half a dozen separate industries. It is 
difficult to question that the joining of forces of the disparate concerns 
has added to the strength of each one, so that in derogation of the 
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staid mathematical formula the whole is greater than the sum of its 
parts. It is beyond question that this combination boat builder, air 
frame manufacturer, electronic, nucleonic and missile concern has 
contributed immeasurably to the national welfare. 

“General Dynamic’s widespread diversification eases the task of 
finding uses for its scientists’ new ideas. When Convair evolved the 
idea for the Charactron tube, which can read 1,200,000 characters a 
minute, Stromburg-Carlson got the job of producing and distributing 
it, and Electric Boat set to work adapting it into a ‘synthetic port- 
hole’ to give a commander all the complex information picked up by 
a submarine’s scouting equipment.” * 

It is sometimes difficult to determine whether a given merger falls 
into the beneficial or the harmful category. The question is full at 
least as much of economics and market analysis as it is of law. The 
arbitrary application of an illegal per se analysis to this type of 
problem is basically and inherently contrary to the national interest. 

Here, certainly, the enforcement officials would do well to re- 
read and reconsider the Report of the Attorney General’s Committee, 
with its appeal for a rule of reason across the breadth of the antitrust 
laws. Implicit in its recommendations is the belief that there must 
be no theory of law which puts an arbitrary damper on the incentive 
to grow. For the urge to strive, to compete and to succeed is the 
lifeblood of a competitive economy.** 

Illegal per se doctrines are, of course, advantageous to the prose- 
cutor and easier for the courts. Such an approach “reduces the vexing 
question of statutory interpretation to simple, mathematical and 
mechanical terms. It measures legality by the amount of competition 
which is lost as a result of an acquisition and not by whether there 
is a significant reduction in the vigor of competition in the defined 
market. . . . It would outlaw virtually every merger that has occurred 
since 1950... .” * 

Per se doctrines do indeed serve a function in making the law cer- 
tain, and the prosecutor’s task a simpler one. But certainty may be 
bought at too high a price. Implicit in the whole approach of the At- 
torney General’s Report is the belief that the role of illegal per se in 
antitrust should be sparingly used and applied. The very hypothesis 


37 TIME 80 (Jan. 20, 1958). 


38 Cf. Slichter, A Defense of Bigness in Business, N.Y. TIMES MAGAZINE 
(Aug. 4, 1957). 


39 HANDLER, ANTITRUST AT THE Crossroaps 9 (1957). 
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of such a doctrine is based on the assumption that the true facts are 
not important; it connotes a presumption that the full truth is not 
pertinent in the examination of the legality of the challenged prac- 
tices. Such presumptions imply that conviction is more important 
than truth—a conclusion which is patently untenable. 

The rule of reason means the application of criteria of common 
sense, reality of the market place, and economic facts. If a govern- 
ment’s case against the acquisition by one company of another can- 
not stand and succeed in the light of such an analysis, then the case 
should not have been brought and does not deserve to succeed. 

An encouraging indication of a willingness to conduct a thorough 
analysis in a merger proceeding is to be found in U. S. v. Bethlehem 
Steel and Youngstown Sheet and Tube, where the Department of 
Justice is seeking to prevent the uniting of these two concerns.* 
There, in overruling a motion for summary judgment made by the 
Department of Justice, argued on the illegal per se approach of 
quantitative substantiality, Judge Weinfeld held: 


Upon further close study of the record, briefs and arguments of 
counsel and considering the size of the industry, the vast amount 
of factual material to be analyzed and reviewed in reaching a de- 
cision, the multitude of problems in the case, the likely impact of 
a decision upon the iron and steel industry in particular, and upon 
the economy of the country in general . . . I am persuaded that a 
decision after trial will be more desirable procedure in the matter. 


VIII. ProcepuRAL AND ENFORCEMENT RECOMMENDATIONS 


Those recommendations in the Report which are directly con- 
cerned with procedural and enforcement matters lie in large part 
within the province of the two enforcement agencies themselves. 
Since the heads of both were actively participating members of the 
Committee, it is a source of some surprise that such recommendations 
have not long since been effectuated. Yet the results in this area 
are discernible to no greater degree than in those recommendations 
pertaining to substantive law. 


IX. CrimimnAL ENFORCEMENT 


Thus the Report recommended that the provision for criminal 





40 CCH 1958 TRADE CASES Par. 68,914 (S.D.N.Y. 1958) (Motion for 
Summary Judgment denied). 
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enforcement of the ban on price discrimination (Section 3 of the 
Robinson-Patman Act) should either be repealed or at least be not 
enforced. In less than a year after the Report the Department of 
Justice instituted a criminal suit against Safeway Stores, charging 
violation of this Section 3.* 


Because of the broad and complex nature of the antitrust laws 
the Committee recommended a careful and limited use of the criminal 
enforcement provisions, in the belief that the propriety of most situa- 
tions should be tested civilly. 


The Sherman Act, inevitably perhaps, is couched in language 
broad and general. Modern business patterns, moreover, are so 
complex that market effects of proposed conduct are only im- 
precisely predictable. Thus, it may be difficult for today’s busi- 
nessman to tell in advance whether projected actions will run afoul 
of the Sherman Act’s criminal strictures. With this hazard in mind, 
we believe that criminal process should be used only where the 
law is clear and the facts reveal a flagrant offense and plain intent 
unreasonably to restrain trade.‘ 


It comes, therefore, with a surprising emphasis to note in the re- 
cent Annual Report of the Assistant Attorney General that of a 
total of 56 cases filed in 1957, 30 were civil complaints and 26 were 
criminal indictments,** and that “A significant feature marking de- 
velopments in 1957 was the record total of fines imposed in criminal 
cases won by the Government. A total of $941,525 in fines was 
levied by the courts upon defendants. This is the largest amount of 
fines collected in any year in the history of antitrust.” ** 

It should in fairness be observed that the fact of the high incidence 


41 U. S. v. Safeway Stores, Inc., CCH 1957 TRADE CASES Par. 68,770 (N. D. 
Tex. 1957). (On June 3, 1957, the Court accepted pleas of nolo contendere by the 
defendants, and imposed the first fines ever meted out under Section 3). It is of 
interest that the Supreme Court in the present term has decided that Section 3 is 
not a part of the antitrust laws and that it is accordingly not enforceable on actions 
brought by private litigants. Safeway Stores, Inc. v. Vance, 355 U.S. 389 (1958). 

42 Report 349. 


43 The corresponding statistics for 1956 were 29 civil cases and 17 criminal cases 
representing “a full and well-balanced enforcement program. . . .” ANN. REP. OF 
Ass’t Att’y Gen. (Jan. 7, 1957). 

In contrast with the present ratio of criminal to civil cases it is interesting to note 
that during the period 1939 through 1943, 229 criminal proceedings were instituted 
by the Department of Justice as against 118 Civil actions and of the latter over half 
were “companion cases” to the criminal suits. See Carman, Antitrust Administration 
and Enforcement, SYMPOSIUM ON THE REPORT OF THE ATTORNEY GENERAL’S NATIONAL 
Committee 148, 153 (Aug. 1955). 


44 See note 43 supra at 4. 
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of criminal cases is not necessarily inconsistent with the recom- 
mendations in the Report, for the 1957 Annual Report notes that 
“By far the greater number of cases filed charged such well established 
offenses as price-fixing, customer allocation, and boycotts.” ** These 
are among the categories of cases which the Co-Chairman of the 
Committee indicated were prosecuted criminally at the time of the 
Report.* 


X. Crvit INVEsTIGATIVE DEMAND 


One procedural recommendation of the Committee, which appears 
still to have some vitality is the proposal for legislation providing for 
a Civil Investigative Demand, to be issued by the Attorney General, 
and to be used in civil investigations. This would then take the place 
of the Grand Jury Subpoena which is designed for and properly 
used only in connection with criminal investigations, but which 
is the only existing means of compelling production, and hence is 
frequently used even where criminal proceedings are not contem- 
plated. “We believe that the use of criminal processes other than for 
investigation with an eye toward indictment and prosecution sub- 
verts the Department’s policy of proceeding criminally only against 
flagrant offenses and debases the law by tarring respectable citizens 
with the brush of crime when their deeds involve no criminality.” ** 

There was shortly after the Report issued, an administration spon- 
sored proposal for inauguration of the Civil Investigative Demand, 
but it did not contain the safeguards recommended by the Report, 
and died aborning. It is encouraging that the Deputy Attorney Gen- 
eral early this year called for a renewal of action on the Committee’s 
recommendations which it is planned to encompass in a new Bill.** 


XI. ConcLusion 


The first years of the Attorney General’s Report have been hectic 
and uncertain. The reception given to the recommendations in both 
the courts and the administrative agencies has been varied and defies 
simple analysis. The reception in Congress has been antagonistic and 
altogether negative. 


45 See note 43 supra at 6. 

46 Report 350. 

47 Report 345. 

48 Address by Lawrence F. Walsh before the New York State Bar Association 
(Jan. 30, 1958). 
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To the extent the Report offers a basically simple program for 
bringing order and reason to a vitally important yet unsettled and 
at times conflicting field of law it is to be hoped that the future will 
find all agencies of Government more attentive to its urgings. Anti- 
trust is an area in which clarity, reason and orderly thinking are not 
in immediate danger of obtaining an absolute monopoly. 











EDITORIAL NOTES 


PEACEFUL PICKETING AFTER LOSS OF A CERTI- 

FICATION ELECTION—A UNION UNFAIR LABOR 

PRACTICE UNDER THE PROVISIONS OF SECTION 
8 (b) (1) (A) OF THE TAFT-HARTLEY ACT 


William F. Beemer* and Eugene G. Goslee** 
I. INTRODUCTION 


During the past two decades few areas of public law have been as 
fruitful of litigation as the question of what restrictions, if any, can 
legally be imposed on the right of a union to publicize a labor dispute 
through the medium of peaceful picketing. Whether utilized for organi- 
zational purposes, or for the purpose of compelling an employer to recog- 
nize and bargain with the union, picketing is a potent weapon in the 
hands of organized labor, won only after a protracted contest and 
jealously guarded against encroachments by the legislatures and courts. 
The importance of the right to picket was recognized by the Supreme 
Court of the United States in the Thornbill case when it held that “in 
the circumstances of our times the dissemination of information concern- 
ing the facts of a labor dispute must be regarded as within that area of 
free discussion that is guaranteed by the Constitution.” Conversely the 
Court has held on two different occasions that picketing can have as its 
objective more than the mere dissemination of ideas: “. . . while picket- 
ing has an ingredient of communication it cannot dogmatically be equated 
with the constitutionally protected freedom of speech;”? and “. . . the 
very presence of a picket line may induce action of one kind or an- 
other, quite irrespective of the nature of the ideas which are being 
disseminated. . . .”"* Thus, the broad right of free speech declared in 
the Thornhill case has been eroded by later decisions. Numerous states 
have by legislation or court decisions imposed limitations on picketing, 


* Member, The George Washington Law Review; B.A. 1952, Ursinus College; 
M.A. 1953, Clark University. 

** Member, The George Washington Law Review; B.A. 1949, American Interna- 
tional College; M.A. 1953, American International College; LL.B. 1958, The George 
Washington University; Admitted to the bar of Virginia. 

1 Thornhill v. Alabama, 310 U.S. 88, 102 (1940). 

2 International Brotherhood of Teamsters v. Hanke, 339 U.S. 470, 474 (1950). 

3 Bakery Drivers Local v. Wohl, 315 U.S. 769, 776 (1942). 
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and the Supreme Court has upheld injunctive restraint of peaceful picket- 
ing “. . . enmeshed with contemporaneously violent conduct. . . .”* or, 
“... which has no nexus with the... dispute. . . .”° or, which has as its 
objective the contravention of public policy declared by the state legis- 
latures® or state courts.? It is well established, therefore, that there are 
permissible limitations on peaceful picketing as an exercise of free 
speech, and it is equally well established that in the field of federal labor 
legislation Congress has the constitutional power to impose such limi- 
tations.® 


This article is an attempt to determine whether Congress, in amending 
the National Labor Relations Act,® intended peaceful picketing, either for 
organization or recognition purposes, after loss of a certification election, 
to be a union unfair labor practice under the provisions of section 8 (b) 
(1) (A).2° Organizational picketing, as used in this article, is that picket- 
ing which is designed to persuade employees of the desirability of union 
representation; whereas, recognition picketing is an attempt to organize 
through the employer by putting pressure on him to grant recognition 
to the union without regard to the wishes of his employees. In several 
recent decisions! the National Labor Relations Board has held that rec- 
ognition picketing, after the loss by the union of a certification election, 
“restrains and coerces” the employees within the meaning of these terms 
as used in section 8 (b) (1) (A). These decisions appear to be a substan- 
tial departure from previous Board interpretations of that section and 
necessitate an inquiry as to whether such interpretation was justified as 
well as an examination of the ramifications that the rule will have on 
union activities. 


4 Milk Wagon Drivers Union v. Meadowmoor Dairies, Inc., 312 U.S. 287, 292 (1941). 
5 Carpenters and Joiners Union v. Ritter’s Cafe, 315 U.S. 722, 726 (1942). 
, ine Service Employees International Union v. Gazzam, 339 U.S. 532, 538 
1950). 
7 Hughes v. Superior Court of California, 339 U.S. 460, 466, 467 (1950). 
PA rsp Brotherhood of Electrical Workers v. N.L.R.B., 341 U.S. 694, 705 
>. 
9 Labor Management Relations Act (Taft-Hartley Act), 61 Stat. 136 (1947), 29 
U.S.C. $$ 141-188 (1952). 
10 Section 8 (b): “It shall be an unfair labor practice for a labor organization or 
its agents— 
(1) to restrain or coerce (A) employees in the exercise of the rights guaranteed 
in section 7;...” 
The pertinent part of section 7 provides as follows: 

Employees shall have the right to self-organization, to form, join, or assist 
labor organizations, to bargain collectively through representatives of their own 
choosing, and to engage in other concerted activities for the purpose of collective 
bargaining or other mutual aid or protection, and shall also have the right to 
refrain from any or all such activities. . . . 

11 Curtis Brothers Inc., 119 N.L.R.B. No. 33 (1957); Alloy Manufacturing Co., 
119 N.L.R.B. No. 38 (1957) ; Shepherd Machinery Co., 119 N.L.R.B. No. 39 (1957). 
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II. LecisLative History or Section 8 (b) (1) (A) oF THE LaBor 
ManaGEMENT RELaTions Act 


The Labor Management Relations Act (Taft-Hartley Act) was passed 
in 1947 as an amendment to the National Labor Relations Act (Wagner 
Act).'? The amendment was framed and enacted by Congress during 
a period when American industry was in the process of converting from 
a war to a peacetime economy, and during which period there was strong 
public sentiment against industrial strife and the growing power of or- 
ganized labor.'* Though a prime motivating force behind passage of the 
act was the lessening of the effect of industrial combat on the American 
public and economy by an equalization of the rights and obligations of 
both employers and unions, Congress also had the avowed purpose of 
extending to the employees certain protections against the abuses and 
strong-arm methods which had all too often characterized union-employee 
relationships.'* This latter purpose is expressed in the Declaration of Policy 
added by the Senate in its amendment,” as well as in the Senate debates 
which preceded its passage.1* Senator Taft aptly expressed this purpose 
in his Supplemental Views on the Senate Bill, when he stated: 


Since this bill establishes the principle of unfair labor practices 
on the part of unions, we can see no reason whatever why they 
should not be subject to the same rules as the employers. The com- 
mittee heard many instances of union coercion of employees such 
as that brought about by threats of reprisals against employees and 
their families in the course of organizing campaigns; also direct 
interference by mass picketing and other violence. . . . We believe 
that the freedom of the individual workman should be protected 
from duress by the union as well as from duress by the employer." 


This principle expressed by the proponents of the amendment was 
not original, for in practically every instance where the right of em- 
ployees to organize had been subject to congressional study the principle 


12 National Labor Relations Act (Wagner Act), c. 372, 49 Srar. 449 (1935). 

13 The remarks of Senator Morse, cautioning the Senate against enacting a punitive 
labor law as a panacea for industrial ills, are enlightening as to the public pressure 
for amendatory legislation to the Wagner Act. 93 Conc. Rec. 1822 (1947). 

14The House Majority Report aptly expressed congressional concern with the 
methods sometimes used by unions: 

For the last 14 years, as a result of labor laws ill conceived and disastrously 
executed, the American workingman has been deprived of his dignity as an 
individual. He has been cajoled, coerced, intimidated, and on many occasions 
beaten up. ... H.R. Rep. No. 245, 80th Cong., Ist Sess. 4 (1947). 

15 61 Srart. 136 (1947), 29 U.S.C. § 141 (1952). 

16 See remarks of Senator Ball, 93 Conc. Rec. 4016, 4017 (1947). 
17S. Rep. No. 105, 80th Cong., Ist Sess. 50 (1947). 
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had been considered and rejected."* In 1935, when the Senate was con- 
sidering the National Labor Relations Act, an amendment to section 7 
was introduced which would have extended to employees the right to 
be “free from coercion or intimidation from any source. . .” 1® but, the 
amendment was rejected in the Senate, 50 to 21.7° 


The bill which became the Taft-Hartley Act was first passed by the 
House of Representatives,?! and the proponents of the House bill were 
no less adamant than their Senate colleagues in their desire to extend 
to employees protection against abusive union conduct.2? H.R. 3020 
contained several, somewhat overlapping, provisions designed to accom- 
plish that end. These provisions, as written, never became law, but they 
do indicate the intent of the House Majority to curb union force and 
violence, to extend to the employees the right to accept or reject union 
membership, and to provide protection for both employees and em- 
ployers against certain union interference. 


The first of these provisions in the House bill*? was modeled after a 
similar provision in the National Labor Relations Act applying to em- 
ployers, but had the added qualification “that the interference proscribed 
is interference by intimidation. . . .”"** The authors of H.R. 3020 did 
not, however, content themselves with only section 8(b) of the bill, but 
added a completely separate section which specifically identified certain 
union activities which were to be unlawful. Section 12 (a) of H.R. 3020 
had three pertinent subsections** and a reading of the first of these sub- 
sections, together with the Committee comments thereon, indicates that 
it was intended to reach those union activities characterized by physical 


18 93 Conc. Rec. 4427 (1947). 

19 79 Cone. Rec. 7654 (1935). 

20 Jd. at 7675. 

21 H.R. 3020, 80th Cong., Ist Sess. (1947). 

22 H.R. Rep. No. 245, 80th Cong., Ist Sess. 7 (1947). 
23 Section 8 (b): 

It shall be an unfair labor practice for an employee, or for a representative 
or any officer thereof, or for any individual acting for or under the direction 
of a representative, or for or under the direction of any officer thereof— 

(1) by intimidating practices, to interfere with the exercise by employees 
of rights guaranteed in section 7 (a) or to compel or to seek to compel any 
individual to become or remain a member of any labor organization. H.R. 3020, 
80th Cong., Ist Sess. 21 (1947). 

Section 7 (a) of H.R. 3020 was similar in import to the present section 7 of the 
Taft-Hartley Act, supra note 10. 

24 H.R. Rep. No. 245, 80th Cong., Ist Sess. 30 (1947). 

25 Section 12 (a): ; 

The following activities, when affecting commerce, shall be unlawful con- 
certed activities : 

(1) By the use of force or violence or threats thereof, preventing or attempt- 
ing to prevent any individual from quitting or continuing in the employment 
of, or from accepting or refusing employment by, any employer; or by the use 
of force, violence, physical obstruction, or threats thereof, preventing or attempt- 
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acts, obstructions, and threats thereof.** Sections 8 (b) and 12 (a) (1) 
of the House bill may or may not have been intended to proscribe peace- 
ful picketing where the employees had indicated their intention not to 
join the union or engage in collective bargaining; but there can be no 
doubt that the other two pertinent subsections of section 12 would have 
proscribed that activity, and, in fact, would have had a singularly re- 
strictive effect on all union organizational activity. Picketing an em- 
ployer’s premises where no dispute existed between the employer and 
his employees, or engaging in activity designed to compel the employer 
to recognize a non-certified union were to be specifically outlawed by 
these provisions of the House bill.27 Even if section 12 of H.R. 3020 
is looked upon as having been intended primarily for the protection of 
the employer, the necessary result would still have been to prohibit any 
picketing after the union had failed to obtain certification as the bar- 
gaining representative of the employees. That such a result was intended 
is clearly borne out by the House Committee comments on section 12 
(a) (2): “There obviously is no justification for picketing a place of 
business at which no labor dispute exists.”?* 


ing to prevent any individual from freely going from any place and entering 
upon an employer’s premises, or from freely leaving an employer’s premises 
and going to any other place; or picketing an employer’s place of business in 
numbers or in a manner otherwise than is reasonably required to give notice of 
the existence of a labor dispute at such place of business; or picketing or be- 
setting the home of any individual in connection with any labor dispute. 

(2) Picketing an employer’s premises for the purpose of leading persons 
to believe that there exists a labor dispute involving such employer, in any case 
in which the employees are not involved in a labor dispute with their employer. 

(3) Calling, authorizing, engaging, or assisting— 


(C) any strike or other concerted interference with an employer’s opera- 
tion, an object of which is (i) to compel an employer to recognize for collec- 
tive bargaining a representative not certified under section 9 as the represent- 
ative of the employees, or (ii) to remedy practices for which an administra- 
tive remedy is available under this Act, or (iii) to compel an émployer to 
violate any law or any regulation, order, or direction issued pursuant to any 
law. H.R. 3020, 80th Cong., 1st Sess. 47-49 (1947). 

26 H.R. Rep. No. 245, 80th Cong., Ist Sess. 44 (1947). 

27 Sections 12 (a) (2) and (3) of H.R. 3020 do not appear to have given the terms 
“labor dispute” and “employee” the same broad definition used in the Wagner Act 
and carried over by the Taft-Hartley Act. These terms are defined in the Taft- 
Hartley Act as follows: 

(3) The term ‘employee’ shall include any employee, and shall not be limited 
to the employees of a particular employer,. . . and shall include any individual 
whose work has ceased as a consequence of, or in connection with, any current 
leas inputs we Sasa 6 ae Sie oe Se ar eee 
any other regular and substantially equivalent employment. . . 

(9) The term ‘labor dispute’ includes any ‘controversy concerning terms, 
tenure or conditions of employment, or concerning the association or represen- 
tation of persons in negotiating, fixing, maintaining, changing, or seeking to 
arrange terms or conditions of employment, regardless of whether the dispu- 
tants stand in the proximate relation of employer and eniployee. 

61 Stat. 137 (1947), 29 U: S.C. § 152 (1952). 
28 H.R. Rep. No. 245, 80th Cong., Ist Sess. 44 (1947). 


= * 
La Reeth ta Mesin hee A AMT ee oS 


Sauna ieee mee. 












2 np Seas 





sctiny 
te a 5 RRC REE Bee 






FS RF ALIS EP IE ain 






et SI RR cei OE enti i 


oeernneas 






2 FEIN AO aay oe a A NER Ii A ANE UE 





eomsnrenenerrapryieves ors: tae 





re ces on: a gale OS 






at ese ee 


1 
“ 
ned 


696 THE GEORGE WASHINGTON LAW REVIEW 


As previously stated, no part of the foregoing provisions of H.R. 3020 
were specifically incorporated into the final act.*® In spite of the harsh- 
ness that these provisions exhibited toward organized labor, they never- 
theless had at least one saving grace; they defined with clarity what union 
conduct affecting employees was to be proscribed. No such clarity is 
to be found in the Senate Bill; in fact, the bill as reported out of the 
Senate Committee contained no provisions for employee protection 
against union activities similar in import to those contained in the House 
bill.8° In an effort to remedy this deficiency, four members of the Sen- 
ate Committee on Labor and Public Welfare, stated in their Supplemental 
Views to the Majority Report an intention to either offer or support an 
amendment to make it an unfair labor practice for employees or unions 
“to interfere with or coerce employees in the exercise of the rights guaran- 
teed in Section 7. . . .”3! Subsequently Senator Ball introduced the fol- 
lowing amendment: 


It shall be an unfair labor practice for a labor organization or its 
agents— 

(1) to interfere with, restrain, or coerce (A) employees in the 
exercise of their rights guaranteed in Section: 7. . .*? 


The amendment was objected to on grounds that the inclusion of the 
words “interfere with” could “easily be construed to mean that any con- 
versation, and persuasion, any urging on the part of any person, in an 
effort to persuade another to join a labor organization, would constitute 
an unfair labor practice.”** An amendment to the Ball amendment was 
offered to remove the words “interfere with” and this amendment was 
adopted by unanimous consent,** the agreement being that the deletion 


29 The House Conference Report states that : 


This provision [8 (b) (1)] of the Senate amendment in its general terms 
covered all of the activities which were proscribed in section 12 (a) (1) of the 
House bill as unlawful concerted activities and some of the activities which 
were proscribed in the other paragraphs of section 12 (a).- While those re- 
straining and coercive activities did not have the same treatment under the 
Senate amendment as under corresponding provisions of the House bill, par- 
ticipation in them, as explained in the discussion of section 7, is not a protected 
activity under the act. Under the House bill these activities could be enjoined 
upon suit by a private employer, specific provision was made for suits for 
damages on the part of any person injured thereby, and employees participating 
therein were subject to deprivation of their rights under the act. 


H.R. Conr. Rep. No. 510, on H.R. 3020, 80th Cong., Ist Sess. 42 (1947). 
80S. Rep. No. 105, 80th Cong., Ist Sess. (1947). 
31 Jd. at 50. 
32 93 Conc. Rec. 4016 (1947). 
83 Jd. at 4270. 
34 Jd. at 4271. 
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of these words, “would not make any substantial change in the mean- 
ing . . .”° of the proposed section 8 (b) (1) (A). 

Considerable objection persisted on grounds that the amendment was 
too “drastic’”** and that the words “restrain and coerce” were ambiguous 
and not clearly defined.** A large part of the debates in the Senate con- 
cerning section 8 (b) (1) (A) was given over to attempts to require 
the authors of the amendment to define those words and to specify what 
union conduct would be encompassed within their meaning.** 


In answer to the argument that the amendment contained no definition 
of coercion clarifying what labor unions could and could not do, Senator 
Taft replied: 


The Board has been defining those words for 12 years, ever since 
it came into existence. Its application to labor organizations may 
have a slightly different implication, but it seems to me perfectly 
clear that from the point of view of the employee the two cases 
are parallel. The effect of the bill is to include both labor union 
leaders and individual employers. . . .* 


Another method of answering the queries and objections of the op- 
ponents to the amendment was to give examples of actual cases in which 
there had been conduct which the authors of the amendment felt should 
and would be proscribed under section 8 (b) (1) (A). Senator Ball, 
at the time he introduced the amendment, stated that its purpose was 
to declare that organizational activity “such as making threats or false 
promises or false statements . . .”4° was to be prohibited. He also cited 
a number of actual cases as exemplifying the need for amendatory legis- 
lation, all but one of which concerned union activity in which threats, 
violence, promises, or false representation were present. The exception 
was an Oklahoma case in which a state court had issued a contempt order 
against a union for picketing an establishment where the employees did 
not want to join the union.* 

In two instances, Senator Taft used as examples cases in which there had 
been union activity aimed at forcing an employer to recognize a union 
where his employees were opposed to unionization. Both of these exam- 
ples were given prior to the adoption of the Ives amendment to delete 


35 Ibid. See also remarks by Senator Morse at 4431. 

36 Id. at 4424. 

37 Id. at 4369, 4370. 

38 Td. at 4016-4025, 4423-4438. 

39 Jd. at 4023; see also similar remarks of Senator Taft at 4021. 
40 Td. at 4016. 

41 Jd. at 4017. 
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the words “interfere with,” but in view of the agreement that this deletion 
would not change the meaning of section 8 (b) (1) (A), this factor is 
not considered significant. 

The first example was Hall Freight Lines, Inc.,4? where nine employees 
in a closed session, with representatives of an existing union (Chicago 
Truck Drivers, Chauffeurs and Helpers Union of Chicago and Vicinity, 
Local 705), and a contending union (International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers of America, Local 705, 
A.F.L.), voted five to four to join IBT. The same evening the employees 
reversed their decision, whereupon IBT, the following day, called a 
strike of dockmen, who were members of IBT. Subsequently, the em- 
ployer signed a contract with IBT, containing a provision which made 
membership in that union a condition precedent to employment, and the 
employer thereafter fired the employees who had refused to join IBT. 
In reply to a contention that holding the conference in a closed room 
was no indication that the employees were threatened with physical 
harm, Senator Taft replied: “The main threat was, ‘Unless you join our 
union, we will close down this plant, and you will not have a job.’ That 
was the threat and that is coercion, something which they had no right 
to do.”** The second, and a similar example was stated as follows: 


We had a case last year where a union went to a plant in California 
and said, ‘We want to organize your employees. Call them in and 
tell them to join our union.’ The employer said, ‘We have not any 
control over our employees. We cannot tell them under the Na- 
tional Labor Relations Act.’ They said, ‘If you don’t we will 
picket your plant’; and they did picket it and closed it down for a 
couple of months. 

Coercion is not merely against union members; it may be against 
all employees.* 


These examples were given early in the debates and both Senators Taft 
and Ball made other statements. Though they do not specifically contra- 
dict the examples, they are substantial support for the contention that 
the amendment was aimed only at physical violence, threats, and economic 
reprisal,*® and that peaceful union organizing activities were to be left 
unrestricted. In answer to a contention that the amendment might serve 


4265 N.L.R.B. 397 (1946) ; 93 Conc. Rec. 4023 (1947). 

43 93 Conc. Rec. 4023 (1947). 

44 Td. at 4024. 

45 Senator Ball stated: “Again the only purpose is to protect the rights of employees, 


to free them from coercion of goon squads and other strong-arm organizing techniques 
which a few unions use today.” 93 Conc. Rec. A2251, A2252 (1947). 
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as a stumbling block to legitimate labor organization,* Senator Taft 
replied: 


It seems to me very clear that so long as a union-organizing drive 
is conducted by persuasion, by propaganda, so long as it has every 
legitimate purpose, the Board cannot interfere with it. . . .*7 





When Senator Taft was requested by Senator Saltonstall to give an 
example “of a restraint he would consider an unfair labor practice, an 
action which would not be a restraint, an action which would be coercion, 
and an action which would not be coercion, within the meaning of the 
words of the bill and the amendment . . .”,#8 he replied at length: 






I would say, in the first place, that I understand the present sec- 
tion against employers has been used by the Board to prevent em- 
ployers from making threats to employees to prevent them or dis- 
suade them from joining a labor union . . . threats to fire the man 
. . . threats to reduce his wages . . . threats to visit some kind of 
punishment on him within the plant if he undertakes to join the 
union ... [and] some cases of threats of violence. . . . 

In the case of a union . . . there might be a threat [to] raise the 
initiation fee . . . the union would get a closed shop and keep him 
from working at all . . . threat of beating up his family or himself 
... [or] by mass picketing prevent a man from working. 

The effect of the pending amendment is that the Board may .. . 
say .. . ‘You may persuade them; you can put up signs; you can 
conduct any form of propaganda you want in order to persuade 
them, but you cannot, by threat of force or threat of economic 
reprisal, prevent them from exercising their right to work.’ As I 
see it, that is the effect of the amendment.*® 

















t 
The objection that the effect of the amendment would be to severely 

: restrict or possibly prohibit all union organizational activity was a con- 
t ; 

stant theme of the opponents during the debates. The proponents 
4 asserted that “all we are trying to cover is the coercive and restraini 
. acts of the union in its effort to organize unorganized employees,” © 
. while Senator Taft indicated: 
t 
e It will slow up organizational drives only if they are accompanied 


by threats and coercion. . . . It will not be directed against the 


46 93 Conc. Rec. 4433 (1947). 
47 Id. at 4434. 

48 Td. at 4435. 

49 Td. at 4435, 4436. 

50 Jd. at 4433. 
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use of propaganda or the use of persuasion, or against the use of 
any of the other peaceful methods of organizing employees. 

... All it would do would be to outlaw such restraint and coercion 
as would prevent people from going to work if they wished to go 
to work.*! 


Taken in their entirety the Senate debates concerning the intended 
scope of section 8 (b) (1) (A) and the meaning of the words “restrain 
and coerce” remains somewhat confused, although the more recent state- 
ments indicate that actual force was alone meant to be proscribed. If the 
debates has ended after the examples given by Senators Ball and Taft 
in the Oklahoma and California instances and the Hall Freight Lines 
case, there could be little doubt that one of the intended aims of the 
amendment was to prohibit union activity designed to compel an em- 
ployer to recognize a union against the expressed desires of his employees. 
This premise is substantiated by the seeming realization of the opponents 
that the amendment was to have the effect of proscribing such activity 
as had occurred in the cited cases. Thus, Senator Morse seized upon the 
Oklahoma instance in support of his argument that the amendment was 
unnecessary since what it was intended to cover was already prohibited 
by state laws.°? 

Even this substantiation cannot, however, negate the other statements, 
particularly those made by Senator Taft, that union activity, unaccom- 
panied by violence, threats, or economic reprisal was not intended to 
come within the scope of proscribed activity. It is possible, that the 
former examples and the later statements can be distinguished according 
to the objective that the union activity had. Thus, the Oklahoma and 
California instances, and the Hall Freight Lines case were used to ex- 
emplify the need for proscribing union organization carried out through 
coercion exerted on the employer; whereas, the later statements, made 
in answer to the objections of the opponents, were in support of the 
concept that the proscription was not to apply to union organizing activi- 
ties directed only to the employees and carried out through peaceful per- 
suasion and propaganda. This hypothesis is vitiated, however, by the lack 
of indication in the debates and reports preceding passage of the act 
that any such distinction between the two types of union organizing 
was recognized. Furthermore, the distinction between organizational and 
recognition picketing is largely a product of court decisions arising 
subsequent to the Taft-Hartley Act. 


51 Jd. at 4436. 
52 Jd. at 4430. 
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III. Orger Pertinent SEcTIONS OF THE ACT 


Section 8 (b) (1) (A) was not intended to be insulated from other 
provisions of the act, and in determining its scope consideration must 
be given to certain other sections. Initially, it must be remembered that 
section 7 gives to the employees, not only the right to join a labor union 
and engage in collective bargaining, but also the right to refrain from 
any such activity.** Furthermore, section 9 of the act® provides for a 
Board-supervised election through which the employees may express their 
choice and subsection (c) (3)** prohibits more than one such election in 
any one year. Section 9 was included in the act for the purpose of giving 
both the employers and employees a respite from union organizing cam- 
paigns and economic warfare.** It would appear fruitless for Congress 
to have provided for employee choice in accepting or rejecting union 
membership, Board-held elections by which such choice can be expressed, 
and a one year period in which the results of the elections are to be 
binding, if the union is to be permitted to totally ignore these provisions. 
The inference that these other provisions, when considered together 
with section 8 (b) (1) (A), speak the intent of Congress to proscribe 
peaceful picketing after the loss of a certification election is sustained 
by another provision of the act,5* which makes it an unfair labor practice 
for the employer to bargain with the union after the loss of an election 
by the union, even though the union conduct forcing him to do so would 
be no defense for the employer in an unfair labor practice proceeding.®* 

However, whatever inference may be drawn from these other sections 
as to the justification of the Board’s recent decisions (declaring the ille- 
gality of recognition picketing after the loss by the union of a certifica- 
tion election) is strongly negated by still another section of the act, 
whereby Congress specifically proscribed picketing under one set of 
circumstances arising out of a certification election. Section 8 (b) (4) 
(C) provides that it shall be a union unfair labor practice to engage in 
activity which forces or requires an employer “to recognize or bargain 
with a particular labor organization as the representative of his employees 
if another labor organization has been certified as the representative of 
such employees under the provisions of section 9.” There is little reason 


53 Supra note 10. 
5461 Srat. 143 (1947), 29 U.S.C. § 159 (1952). 


5561 Srat. 144 (1947), 29 U.S.C. § 159 (c) (3) (1952): “No election shall be di- 
rected in any bargaining unit or any subdivision within which in the preceding twelve- 
month period, a valid election shall have been held. . 

56 93 Conc. Rec. 3838 (1947). 

5761 Strat. 140 (1947), 29 U.S.C. § 158 (a) (1952). 

58 NLRB v. Gluek Brewing Co., 144 F.2d 847 (8th Cir. 1944). 


5961 Stat. 141 (1947), 29 U.S.C. § 158 (b) (1952). 
It shall be an unfair labor practice for a labor organization or its agents— 


a ee EES 


a Oe en CE ART AR aR CR RELL ACL 2 Wi a 





se 


Netty sem gt yr pene so es es 
SA SEI nen en Ee ene en ae 






SS eo nie 






ena AS 





Eicenadenthakaaaabeias tae 






one mare Ne aw 1g ig eee eit en ee 
~ senamntok ‘ = 


(en co pore an 2 inte 0 










aoe ees. 


Sete ete eee 


+ pen een oeates Lite 







ok 





Sai Soe 
Se 








ee 
Saat iA 





iedaperianed 





pee 





pssst 


702 THE GEORGE WASHINGTON LAW REVIEW 


to believe that picketing by a union, after another union has been cer- 
tified, exerts any more pressure on the employer than picketing by a 
union which has lost the election where no other union has been certified. 
In both instances the employees have expressed their choice and the 
picketing in one case is no more conducive to an employer violation of 
section 8 (a) than the other. Of course, it is recognized that section 8 
(b) (4) (C) was inserted into the act for the protection of the employer; 
but nevertheless it is difficult to explain why Congress after being so 
specific in regard to one type of post-election activity was not equally 
as specific with regard to peaceful picketing after the loss of the election. 
It is interesting to note that apparently section 8 (b) (4) (C) does not 
proscribe all peaceful picketing by a rival union after another union has 
been certified. Several federal court decisions interpreting that section 
have held that only picketing with the objective of forcing the employer 
to recognize and bargain with the rival union is proscribed, and that 
organizational picketing does not fall within the ban of 8 (b) (4) (C).© 


IV. NLRB ano Court INTERPRETATIONS OF SEcTION 8 (b) (1) (A) 


Since the passage of the Taft-Hartley Act, numerous Board and federal 
court decisions have interpreted and applied section 8 (b) (1) (A). 
Where the union conduct has consisted of actual force or violence,** 
promises, threats of force or violence,® or threats of economic reprisal® 
no difficulty has been encountered in finding clearcut violations of the 
section. Where the conduct is of this nature the one limitation that has 
been held applicable is that the union activity, to be violative, must be 
directed against employee protected activities,** although the activity 
need not be directly applied to the employee or his family. Assault on 
a police officer,®* assault on the president of the company,® or destruc- 


(4) to engage in, or to induce or encourage the employees of any employer to 
engage in, a strike, or concerted refusal in the course of their employment to 
use, manufacture, process, transport, or otherwise handle or work on any goods, 
articles, materials, or commodities or to perform any services, where an object 
thereof is: ... (C) forcing or requiring any employer to recognize or bargain 
with a particular labor organization as the representative of his employees if 
another labor organization has been certified as the representative of such em- 
ployees under provisions of section 9. . 

60 Douds v. Bakery and Confectionery Workers, AFL, 224 F.2d 49 (2d Cir. 1955) ; 
Douds v. International Ladies Garment Workers, AFL-CIO, 147 F. Supp. 345 
(E.D.N.Y. 1957). 

61 Colonial Hardwood Flooring Co., 84 N.L.R.B. 563 (1949). 

62 NLRB v. Newspaper and Mail Drivers Union of N.Y., 192 F.2d 654 (2d Cir. 
1951). 

68 Progressive Mine Workers v. NLRB, 187 F.2d 298 (7th Cir. 1951). 

64 United Electrical, Radio and Machine Workers, 84 N.L.R.B. 972 (1949). 

65 NLRB v. Fur and Leather Workers, 224 F.2d 78 (7th Cir. 1955). 

66 United Mine Workers of America, 96 N.L.R.B. 1389, 1414 (1951). 

87 NLRB v. Furniture Workers, 233 F.2d 539 (2d Cir. 1956). 
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tion of company property® when carried out in the presence of the 
employees have been held to constitute a restraint of their protected 
rights. Moreover, the mere fact that the union activity is ineffective is 
no defense to a charge of an unfair labor practice. Even those union 
activities of a less direct and more subtle nature, such as, furnishing a 
blacklist to another union,” or the dismissal of an employee as a condi- 
tion precedent to the settling of a labor dispute"! have been held subject 
to cease-and-desist orders. 

However, identification of non-strikers by a shop steward,” or calling 
a strike to compel employees to withdraw a decertification petition™® have 
been held not violative of Section 8 (b) (1) (A). 

Thus in the cases where the union activities have been such as to fall 
outside the usual concept of conduct encompassed within the meaning 
of the words “restrain and coerce” and where finding a violation would 
require a more stringent interpretation of the expressed intent of Congress 
in using those words the Board has been hesitant to apply section 8 (b) (1) 
(A). In the National Maritime Union" case, the Board considered for the 
first time what activities were proscribed under section 8 (b) (1) (A). 
After a thorough analysis of congressional intent behind the section, the 
Board held that a strike with the objective of enforcing an unlawful 
preferential hiring provision in a contract was not an 8 (b) (1) (A) viola- 
tion. In arriving at a conclusion of what activity the section was intended 
to ban the Board stated: “The touchstone of a strike which is violative 
of Section 8 (b) (1) (A) is normally the means by which it is accom- 
plished, so long as its objective is directly related to the interests of the 
strikers, and not directed primarily at compelling other employees to 
forego the rights which Section 7 protects. . . .”" 


This concept, that Congress was aiming at means and not ends, has 
been much used by the Board in interpreting the scope of section 8 (b) 
(1) (A). In Perry Norvell™* the Board, in answer to the General Counsel’s 
contention that a wildcat strike was called for the purpose of abrogating 
an existing contract and compelling the employer to bargain with the 
union, pointed out that 


68 United Mine Workers of America, 96 N.L.R.B. 1389 (1951). 

69 United Furniture Workers of America, 81 N.L.R.B. 886, 888 (1949). 

70 Pacific American Shipowners Associations, 98 N.L.R.B. 582,585 (1952). 

71 Acme Mattress Co., Inc., 91 N.L.R.B. 1010 (1950). 

72 United Electrical Radio and Machine Workers, 84 N.L.R.B. 972,974 (1949). 


_— of Painters, Decorators and Paperhangers, 97 N.L.R.B. 654,655 


7478 N.L.R.B. 971 (1948). 
75 Id. at 986. 
76 80 N.L.R.B. 225 (1948). 
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Section 8 (b) (1) (A) was not intended to have the broad and 
almost limitless reach which the General Counsel urges upon the 
Board. The legislative history of the Act shows that, by this par- 
ticular section, Congress primarily intended to proscribe the coercive 
conduct which sometimes accompanies a strike, but not the strike 
itself. By Section 8 (b) (1) (A), Congress sought to fix the rules 
of the game, to insure that strikes and other organizational activities 
of employees were conducted peaceably by persuasion, and propa- 
ganda and not by physical force, or threats of force, or economic 


reprisal. In that Section Congress was aiming at means, and not 
ends.77 


This same interpretation was again utilized in the Miami Copper Co." 
case, where a minority union threatened to strike unless the employer 
agreed to settle grievances of the employees of a certified unit without 
the presence of the certified bargaining agent. The Board ruled that the 
union conduct, standing alone, even if it forced the employer to violate 
a statutory right of the employees, was not sufficient to bring the conduct 
“within the limitations the legislative history requires we place on Section 
8 (b) (1) (A).”” 

The above cases did not involve a factual situation where there was 
peaceful picketing by a union after the loss of a certification election. 
However, the Board has applied the rule of the National Maritime Union 
case to a situation involving peaceful picketing of an employer's retail 
outlet by a union which represented none of the employees, and dis- 
missed the 8 (b) (1) (A) allegation.*° There is also dicta in a federal 
district court case*! to the effect that peaceful picketing to force an 
employer to persuade his employees to join the union, is not a union 
unfair labor practice within the meaning of 8 (b) (1) (A). 

Thus it could be concluded from this line of cases that union activity, 
so long as it does not consist of force, violence, threats, or economic 
reprisal, cannot be an 8 (b) (1) (A) violation, even where its objective is 
to compel the employer to violate another provision of the act, and even 
though it may infringe on employee protected rights. 

The interpretation that Congress was aiming at means and not ends 
has not, however, met with unanimous approval. The Ninth Circuit 
Court of Appeals, in Capital Service, Inc. v. NLRB, has held that peace- 
ful picketing of retail outlets which handled the products of the primary 


77 Id. at 239. 

78 92 N.L.R.B. 322 (1950). 

79 Id. at 324. 

80 United Brotherhood of Carpenters and Joiners, 80 N.L.R.B. 533, 539 (1948). 


81 Richmond Brothers Co. v. Amalgamated Clothing Workers, 23 CCH Lab. Cas. 
q 67,500 (N.D. Ohio 1953). 
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employer, restrained and coerced the employees in the free exercise of 
their right to accept or reject union membership, and hence was a viola- 
tion of section 8 (b) (1) (A).®* In deciding upon the scope to be given 
to the words “restrain and coerce” the court cited Senator Taft’s state- 
ment that section 8 (b) (1) (A) was to be equated with section 8 (a) (1). 
The Court also relied on a statement pertaining to employer conduct in 
a case decided under the Wagner Act.** The court’s opinion was summed 
up as follows: 


Nothing could more strongly restrain Service’s employees from 
retaining their non-union status or coerce them into joining the 
Bakery Union than stopping or making intermittent their employ- 
ment by picketing with appeals to persuade the public to boycott 
the products of their work. . . . Here is more than an appeal to 
the employees to persuade their action. Here is successful economic 
coercision tending to prevent them from exercising the right to work 
by diminishing the public consumption of the products of their 
work.* 


Aside from Capital Service, and until the recent Board decisions, there 
have been no other cases interpreting section 8 (b) (1) (A) as having 


been intended to go beyond proscribing violence, force, threats, or eco- 
nomic reprisal. The Supreme Court, in upholding a Wisconsin Statute 
with wording similar to section 8 (b) (1) (A), has inferred by way of 
dicta that peaceful picketing by a union to coerce the employer to put 
pressure on his employees to join the union is covered by section 8 of the 
Taft-Hartley Act.*° Unfortunately the Court failed to specify what 
particular part of section 8 they felt would apply, and the facts of the 
case indicate that the activity therein could be in violation of several 
subsections of section 8. 


V. Recent NLRB Cases INvotvine PIcKETING 


In Curtis Brothers,®* the first of the recent cases decided by the Board, 
the union had been certified in 1953, as the exclusive bargaining agent 
of the company’s employees. Subsequent negotiations between the union 
and the company reached an impasse and in early 1954 the union began 
picketing the company’s premises. In February 1955, the company filed 


82204 F.2d 848 (9th Cir. 1953). This case was appealed on a separate and inde- 
pendent ground and affirmed. 347 U.S. 501 (1954). 


83 NLRB v. Link Belt Co., 311 U.S. 584 (1941). 

84 204 F.2d at 853. 

85 International Brotherhood of Teamsters v. Vogt, Inc., 354 U.S. 284, 294 (1957). 
86 119 N.L.R.B. No. 33 (1957), 5 CCH Lab. L. Rep. 4 54,943 at 54,899. 
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a representation petition and asked for an election. Shortly thereafter, 
the union filed a disclaimer, disavowing any current intention to represent 
the employees, but picketing was not discontinued. In September 1955, 
the Board found that the union was still seeking recognition from the 
company and inasmuch as the continued picketing could not be recon- 
ciled with the union’s disclaimer, the board ordered an election in which 
twenty-eight of the twenty-nine employees rejected the union. After 
the loss of the election the union continued to picket the customer en- 
trances to the company’s premises with a picket sign, one side of which 
directed an appeal to the employees to join the union and the other side 
alleged the unfairness of the company in employing non-union labor. 

The essence of the Board’s decision in Curtis Brothers was that the 
continued picketing after the loss of the election was in fact for the pur- 
pose of compelling the company to recognize and bargain with the union; 
and since the picketing was designed to cause an economic loss to the 
employer’s business it likewise endangered the economic welfare of his 
employees—thus restraining and coercing the employees in the free exer- 
cise of their rights to accept or reject the union as their bargaining agent. 

In arriving at this interpretation the Board gave slight heed to the legis- 
lative history of the Act. The union’s contention that Congress never 
intended such activity to fall within the purview of 8 (b) (1) (A) was 
answered with the terse statement that “where the words are plain there 
is no room for construction.”*? Even after examining some of the state- 
ments made in the debates and the report of the “watchdog committee”®* 
the Board still concluded that the legislative history “in its best posture 
. . . is at most ambiguous . . . and cannot impel disregard for the plain 
language of Section 8 (b) (1) (A).”8° 

There was a dissent by one Board Member, Murdock, condemning the 
adoption of the theory of the majority as “so extreme as to render all 
picketing unlawful under Section 8 (b) (1) (A) and all pickets unpro- 
tected by Section 8 (a) (3).”®° The dissent pointed up that the definition 
of “restrain and coerce” adopted by the majority would be applicable 
to all picketing and not limited to recognition picketing by a union after 
it has lost an election, because “inherent in any picketing is the possibility 
of economic loss due to curtailment of the employer's business.”*! The 


87 Jd. at 54,904. 

88 Title IV of the Taft-Hartley Act established a Joint Committee on Labor-Man- 
agement Relations to study labor relations and the operation of federal laws relating 
thereto, and to report to ess its recommendations. This committee is popularly 
known as the “watchdog committee” and filed its report in 1948. S. Rep. No. 986, 80th 
Cong., 2d Sess. (1948). 

89 5 CCH Lab. L. Rep. 4 54,943 at 54,905. 

90 Jd. at 54,914. 

91 [bid. 





= 


i. oe 


= 
r 
iS 
e€ 
38 
e 
n 


EDITORIAL NOTES 707 


answer of the majority, that the Board was “considering and deciding 
only the legality of picketing with the unlawful purpose of foisting an 
unwanted union on the employees ... and... not... prejudging the 
legality of union conduct not here litigated”®? is less than a complete 
denial of the validity of Member Murdock’s objection when the follow- 
ing statement of the majority is taken into consideration: 


Equally inapposite to the case at bar is minority picketing for 
organizational purposes. In words, at least, such conduct falls within 
the statutory ‘right to self organization’ set out in Section 7 of the 
Act. More important organizational picketing is not tainted on its 
face with the unlawful direct purpose of forcing the commission of 
an unfair labor practice by the employer and the summary impo- 
sition of an unwanted union upon its employees. . . . At the same 
time . . . minority picketing, even for organization purposes, exerts 
a coercive force upon the employees who prefer to work. Such a 
case, therefore, may well require a balancing of the right to organ- 
ize against the right to be free of restraint in the selection of bar- 
gaining representatives.** 


There is substantial evidence in the opinion that what the Board is 
really adopting is an unlawful objective doctrine; the picketing was for 
the unlawful purpose of causing the employer to violate the act.** This 
premise is further substantiated by the statement of Board Member Jen- 
kins in his concurring opinion that “picketing designed to accomplish 
a result specifically made unlawful by the act must, itself, be unlawful.” 

The companion cases decided with Curtis Brothers also concerned con- 
tinued peaceful picketing after the loss of a certification election, but 
the decision in the Alloy Manufacturing case®* goes beyond the rule laid 
down in the former case and adds credence to the objection of Member 
Murdock. The Board, in Alloy Manufacturing, in addition to finding that 
peaceful picketing by a minority union with the objective of obtaining 
exclusive recognition was proscribed by section 8 (b) (1) (A), also found 
that picketing by a minority union for the purpose of obtaining a union 
shop agreement and the circulation of “We Do Not Patronize” lists were 
also restraint and coercion within the meaning of the section. With 
regard to the circulation of the lists the Board found an economic coer- 
cion and noted that “it is not really material whether the pressure is 
applied through the act of picketing . . . or by other equally direct and 


92 Td. at 54,903. 

93 Id. at 54,903, 54,904. 

% Ibid. 

% Jd. at 54,909. 

96 119 N.L.R.B. No. 38 (1957) ; 5 CCH Lab. L. Rep. 4 54,960 at 54,935. 
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effective techniques.”®** There is also language in the Alloy Manufactur- 
ing opinion from which it can be inferred that the loss of a certification 
election is not necessarily material; any activity by a minority union which 
can be found to “restrain or coerce” the employees in the exercise of their 
section 7 rights, is banned under 8 (b) (1) (A).%° 


VI. CoNcLusIon 


The adoption of what appears to be an unlawful objective doctrine by 
the National Labor Relations Board in the recent decisions portends far 
reaching ramifications on union organizational, as well as recognition 
activities. As laudable as may be the ideal of prohibiting picketing of an 
employer’s premises where his employees have clearly rejected the union, 
the definition of “restrain and coerce” utilized by the Board cannot be 
limited to that factual situation; but is equally applicable to any union 
activity which in any way, directly or indirectly, causes economic loss 
to the employer. Consequently, if the rule is to be applied, union organi- 
zational campaigns must henceforth be limited strictly to appeals to the 
employees, effected off the employer’s premises and without solicitation 
of support from other union members or the public. 

Although the Board’s recent decisions have held that the meaning of 
the words “restrain and coerce” is “clear” and “obvious,” the extensive 
debates regarding the definition and scope of these terms cannot be 
totally ignored. As inconclusive as an analysis of the legislative history 
is in answering whether or not section 8 (b) (1) (A) was intended to 
proscribe peaceful picketing after the loss of a certification election, any 
analysis at all leads irresistibly to the conclusion that Congress did not 
intend to proscribe a// union organizational activities carried out without 
force, violence, threats or ecoromic reprisal. 

Peaceful picketing after the loss of a certification election is probably 
contrary to the purposes of the Act in its entirety, for it tends to disrupt 
the stability of labor relations and renders ineffective the election ma- 
chinery provided for in the Act. Moreover, it is certain that Congress 
did intend to extend to employees the right to accept or reject bids for 
union membership or collective bargaining, and the cases cited by Senators 
Ball and Taft early in the debates strongly support the contention that 
this right was not to be denied by allowing the union to coerce the 
employer into a recognition or bargaining agreement. However, to hold 
that the three cases given as examples indicate the intent of Congress to 
prohibit all union activity, which in any way endangers the economic 


97 Td. at 54,936. 

98 Td. at 54,935-36. At 54,937 the Board stated: “It is clear to us that, by resorting 
to these techniques to achieve the same unlawful objective that the picketing sought 
to attain, the Respondent was doing more than exercising a right of free speech.” 
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welfare of the employer, requires a total disregard of all the other relative 
statements made during the debates. Certainly Senator Taft’s several 
denials that the amendment would restrict or altogether prohibit organi- 
zational activities, and his reply to Senator Saltonstall’s request, may rea- 
sonably be interpreted as a withdrawal from his former position as to 
the scope of the amendment. This argument is particularly persuasive 
when it is considered that the colloquy between Senator Taft and Sena- 
tors Ives and Saltonstall occurred immediately before the Senate voted 
on the amendment, and both Senators Ives and Saltonstall voted for sec- 
tion 8 (b) (1) (A). Furthermore, it must be remembered that subsec- 
tion 12 (a) (2) and (3) of the House Bill, which would clearly have 
supported the Curtis Brothers decision, were not incorporated into the 
final version of the Taft-Hartley Act. 

There remains a possibility that the application of the rule of Curtis 
Brothers to future cases will be narrowed in the same manner in which 
the application of section 8 (b) (4) (C) has been narrowed.® Thus, only 
that activity specifically designed to compel the employer to recognize 
and bargain with the union against the expressed desires of his employees 
will be prohibited, and activities directed toward peaceful organization 
of the employees will be allowed. However, the lack of specificity in 
section 8 (b) (1) (A) and the Board’s recent interpretation of the scope 
of the words “restrain and coerce” renders even this possibility unlikely. 

A method far preferable to awaiting any possible future narrowing 
of the rule of the Curtis Brothers case is to recognize the lack of clarity 
in the present section 8 (b) (1) (A) and to expressly provide by amend- 
ment that picketing to coerce an employer to recognize a union where 
the union has lost an election within the preceding twelve months or 
where it is clear that the employees do not desire the union as their bar- 
gaining representative, shall be an unfair labor practice.’ 


99 Supra note 60. 

100 President Eisenhower, in his 1958 Labor Message to Congress, has recommended 
such an amendment which would bring the above provision within what is now Section 
8 (b) (4) (c). 

The pertinent part of President Eisenhower’s recommendation is as follows: 

(b) Amend the act to make it an unfair labor practice for a union, by picket- 
ing, to coerce an employer to recognize it as the bargaining representative of 
his employees or his employees to accept or designate it as their representative 
where— 
_ The employer has recognized in accordance with law another labor organiza- 
tion: 

The employees, within the last preceding 12 months, have rejected the union 
in a representation ; or ; 

It is otherwise clear that the employees do not desire the union as their bar- 
gaining representative. 

H.R. Doc. 316, 85th Cong., 2d. Sess 5 (1958). 
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THE INVESTMENT GUARANTY PROGRAM AND THE 
PROBLEM OF EXPROPRIATION 


J. Thomas Tidd* 


I. INTRODUCTION 


Since World War II, the extending of economic assistance to war- 
ravaged or economically underdeveloped areas has become an established 
element of United States foreign policy. Stimulation by the Govern- 
ment of economic development overseas takes many forms, direct and 
indirect. One of the indirect methods is the encouragement of overseas 
investment of private funds by minimizing the non-business risks to 
which foreign investments may be subject. This is the object of the in- 
vestment guaranty program. 

The purpose of this note is to bring the guaranty program “up to 
date” legislatively speaking and to analyze one type of guaranty, namely, 
the guaranty against expropriation. An evaluation of the effectiveness 
of the guaranty program is not attempted. Instead, the subject is ap- 
proached from the standpoint of the value to the investor of the ex- 
propriation guaranty. 

The legislative development of the guaranty program is traced and 
the possibility of future development examined. The bilateral interna- 
tional guaranty agreements to which the Government is a party and 
the Government-investor agreements are analyzed as are their effects 
with respect to expropriation under both treaty rights and international 
law. 


II. LeGisLativE FOUNDATION OF THE PROGRAM 


A. Development to Date. 


The Investment Guaranty Program had its inception in the Economic 
Cooperation Act of 1948.' The primary purpose of the program as then 
conceived was to directly offset the amount of government financing 
necessary to economic recovery in Europe.? Thus, if the ECA Admin- 
istrator considered construction of an oil refinery in Italy necessary to 
European recovery and would approve an ECA loan or grant for that 


* Member, The George Washington Law Review; B.S. 1949, University of Ne- 
braska; M.A. University of Denver, 1950. 


162 Strat. 143 (1948), 22 U.S.C. $1509 (b) (3) (1952). 


2 Hearings on United States Assistance to European Economic Recovery Before the 
Senate Committee on Foreign Relations, 80th Cong., 2d Sess., Pt. 1, at 404 (1948). 
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purpose, he could guaranty a private investment for the same purpose, 
setting aside the amount which would have been loaned or granted as 
“backing” for the guaranty. ‘The initial guaranty was limited to con- 
vertibility, i.c., assuring the transfer into dollars of local currencies re- 
ceived as income, repayment or return of investment up to the amount 
of the investment. Guaranty issuing authority was limited to $300 
million. In accordance with the purpose, only new investment projects 
qualified for guaranty. 

In 1949, the act was amended* to allow guaranties for expansion of 
existing enterprises, to define investments to include capital goods and 
related services, to require subrogation of the U.S. to claims of the in- 
vestor in the event of payment to him under the guaranty and to in- 
crease the amount of the guaranty to cover both investment and earnings 
—administratively set at 200 per cent of the amount of the investment. 
The guaranty authorization was reduced to $150 million. 

Losses by reason of expropriation or confiscation were added to the 
coverage in 1950 and “investment” was broadened to include loans, 
shares, royalties, patents, processes and techniques. Issuing authority 
was increased to $200 million.* 

The Mutual Security Act of 1951 contained a provision expanding the 
geographic availability of investment guaranties to any area in which 
assistance was authorized by the act (Europe, Near East and Africa, Asia 
and Pacific and the American Republics).5 In 1952, certain policy direc- 
tives to the President were made regarding treaty negotiation and en- 
forcement and the purpose of the program broadened to include any of 
the purposes of the Mutual Security Act* among which was technical 
assistance to Latin America under the Act for International Develop- 
ment.’ The ultimate geographic scope, absent interstellar resettlement, 
was reached in 1953 with the extension to any country with which the 
United States agreed to institute the program. In the same act, the per- 
missible duration of the guaranty was extended to twenty years from 
date of issuance.’ 

The Mutual Security Act of 1954 codified in section 413 the guaranty 
provisions of all previous acts.® In the latest amendment to section 413, 


363 Srat. 51 (1949), 22 U.S.C. § 1509 (b) (3) (1952). 

464 Star. 198 (1950), 22 U.S.C. § 1509 (b) (3) (1952). 

565 Star. 384 (1951), 22 U.S.C. § 1671 (1952). 

6 66 Star. 144, 146 (1952), 22 U.S.C. $$ 1654 (b) (3), 1667 (d) (1952). 

766 Stat. 143, 22 U.S.C. $1712 (1952). The general purpose of the Act for Inter- 
national Development was to further the economic and social progress of underde- 
veloped countries, 64 Strat. 204 (1950), 22 U.S.C. § 1557a (1952), and was supplanted 


by the statement of purpose in § 301 of the Mutual Security Act of 1954. 68 Strat. 841 
(1954), 22 U.S.C. § 1891 (Supp. II, 1952). 


867 Strat. 158, 161 (1953), 22 U.S.C. $$ 1671 and 1509 (b) (3), (Supp. I, 19£2). 
968 Srat. 846 (1954), 22 U.S.C. § 1933 (Supp. II, 1952). 
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the risk coverage of guaranties has been broadened to include losses “by 
reason of war,” and the issuing authority has been extended until 1967 
and increased to $500 million.’ 


With the current legislation, then, the President 


. . may make, through the agency primarily responsible for ad- 
ministering nonmilitary assistance under this chapter, [presently, 
the International Cooperation Administration], until June 30, 1967, 
under rules and regulations prescribed by him, guaranties to any 
person of investments in connection with projects, including expan- 
sion, modernization, or development of existing enterprises, in any 
nation with which the United States has agreed to institute the 
guaranty program: 

Provided, That— 


(A) such projects shall be approved by the President as further- 
ing any of the purposes of this chapter, and by the nation 
concerned; 


(B) the guaranty to any person shall be limited to assuring any or 
all of the following: 


(i) the transfer into United States dollars of other currencies, 


or credits in such currencies, received by such person as 
earnings or profits from the approved project, as repay- 
ment or return of the investment therein, in whole or in 
part, or as compensation for the sale or disposition of all 
or any part thereof; 


(ii) the compensation in United States dollars for loss of all 
or any part of the investment in the approved project 
which shall be found by the President to have been lost 
to such person by reason of expropriation or confiscation 
by action of the government of a foreign nation or by 
reason of war;... .1 


In event of payment under a guaranty contract the United States Gov- 
ernment shall be subrogated to all right, title, claim or cause of action 
existing in favor of the private investor; the guaranty shall not exceed 
the dollar amount invested plus actual earnings or profits and shall be 
limited to twenty years from date of issuance; and, a fee shall be charged 
for the guaranty not to exceed 1 per cent per annum of the face amount 


10 70 Srat. 558 (1956), 22 U.S.C. $$ 1933 (b) (4), (b) (4) (B) (ii), (b) (4) 
(F), (Supp. IV, 1952). 


11 68 Stat. 846 (1954), 22 U.S.C. § 1933 (b) (4) (Supp. IV, 1952). 
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in the case of convertibility guaranties and not to exceed 4 per cent per 
annum of the face amount of expropriation and war guaranties.’ 

A “person” to whom guaranties can be made is defined as any “citizen 
of the United States or any corporation, partnership or other association 
created under the law of the United States or of any State or Territory 
and substantially beneficially owned by citizens of the United States, 

..” 13 “Investment” is defined as 


. .. any contribution of capital goods, materials, equipment, services, 
patents, processes, or techniques by any person in the form of 
(1) a loan or loans to an approved project, (2) the purchase of a 
share of ownership in any such project, (3) participation in royal- 
ties, earnings, or profits of any such project, and (4) the furnishing 
of capital (oe items and related services pursuant to a contract 
providing for payment in whole or in part after the end of the fiscal 
year in which the guaranty of such investment is made." 


The investments now eligible for guaranties are almost without re- 
striction as to purpose or objective. The act provides that the guaranty 
program “shall be used to the maximum practicable extent and shall be 
administered under broad criteria so as to facilitate and increase the par- 
ticipation of private enterprise . . . .” ® 


B. Possibility of Future Expansion. 


With the geographic application of the program now substantially 
limitless in terms of possibility and practically so with regard to invest- 
ment purposes, the major area left for development is that of risk cover- 
age. Very real possibilities for expansion would seem to exist here. 

Congressional hearings and reports make it quite clear that, in the past 


12. Note 11, supra, subsections (b) (4) (C)-(E). Subsection F now provides 
for a “fractional reserve” method of financing which results in only partial “backing” 
for guaranties issued after July 1, 1956, ie, guaranties can be issued in an amount 
of $500 million but notes can be issued in payment only in the amount of $200 million. 
Since guaranties issued prior to July 1, 1956 totalled approximately $100 million and 
were assured full “backing,” guaranties since that date are “backed” at a ratio of 
about one to four. For full discussion, see H.R. Rep. No. 2213, 84th Cong., 2d Sess., 
33-36 (1956). With regard to the fee, the rate now being charged for all types of 
guaranties is one-half of one percent. INTERNATIONAL COOPERATION ADMINISTRATION, 
INVESTMENT GUARANTY HANpnooxk 17, 21, 25 (1957). 

18 Supra note 11, subsection (b) (4) (H). 

14 Tbid. 


15 Supra note 11, subsection (b) (4) (G). Section 413a states as U.S. policy ob- 
jectives: increasing the flow of international trade; fostering private initiative and 
competition; discouraging monopolistic practices; improving the technical efficiency 
of foreign industry, agriculture and commerce; strengthening free labor unions; and, 
encouraging the contribution of U.S. enterprise toward the economic strength of the 
free world through private trade and investment, private participation in the pro- 
grams of the act and the exchange of ideas and technical information. 
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at least, the investment guaranty program has been a “House” program. 
From the start, the Foreign Affairs Committee of the House of Represent- 
atives has provided the legislative impetus. Thus, in 1948, while the 
Administration requested issuing authority of 5 per cent of the total ap- 
propriation (about $265 million), the Committee recommended $500 
million.4* In 1949 and 1950, the Committee recommended extension of 
risk coverage to losses arising from expropriation, confiscation, destruc- 
tion by riot, revolution or war or by any law, ordinance, regulation, de- 
cree or administrative action which would prevent the further transac- 
tion of the business for which the guaranty was issued.17 The results of 
the Senate-House compromise have already been seen.’* 

Again, in 1952, while the Senate Foreign Relations Committee made no 
changes in Section 413,’* the Committee on Foreign Affairs reported out 
amendments relating to development of broader criteria, conducting a 
study of investment impediments to private investment abroad and ac- 
celeration of commercial and tax treaty negotiation.” The 1953 House 
Committee amendments extended the term of the guaranties to twenty 
years, extended their application to non-Mutual Security Act countries 
and extended risk coverage to war, revolution and civil disorder.24 The 
Senate conferees accepted the first two amendments; the House yielded 
the third.22 The House amendment of 1954 adding “war, revolution or 
insurrection,” likewise, was struck in conference.2* While no amend- 
ments were forthcoming in 1955, the House Committee did take the op- 
portunity to point out that “broad criteria” in section 413(b)(4)(G) 
meant exactly that and expressed its intent that “the executive branch ex- 
ercise the utmost imagination and effort to expand the investment guar- 
anty program. ...”™* In 1956, the fourth attempt at extending the risk 


16 H.R. Rep. No. 1585, 80th Cong., 2d Sess. 38 (1948). As enacted, $300 million, 
H.R. Rep. No. 1585, supra at 4. 

17 H.R. Rep. No. 323, 81st Cong., 1st Sess. 21 (1949); H.R. Rep. No. 1802, 8lst 
Cong., 2d Sess., Pt. 1, at 5 (1950). 

18“The difference regarding scope of guaranties was argued more exhaustively 
than any other issue in the conference. The compromise language . . . was offered 
from the Senate side. . . . [It] represents broadest extension of the guaranty obtainable 
within the limits of the committee of conference.” H.R. Rep. No. 2117, 81st Cong., 
2d Sess. 20 (1950). 

19 S. Rep. No. 1490, 82d Cong., 2d Sess. 65 (1952). 

20 H.R. Rep. No. 1922, 82d Cong., 2d Sess. 4 (1952). 

21 H.R. Rep. No. 569, 83rd Cong., Ist Sess. 68, 73 (1953). 

22H.R. Rep. No. 770, 83d Cong., 1st Sess. 20-21 (1953). 

23 H.R. Rep. No. 1925, 83rd Cong., 2d Sess., Pt. 2, at 89 (1954), report on the bill. 
H.R. Rep. No. 2637, 83d Cong., 2d Sess. 43 (194), report on the conference. 

24H.R. Rep. No. 912, 84th Cong., Ist Sess. 42 (1955). A temporary. note of resig- 
nation was sounded by Congressman Vorys in remarking that “anything that will 
make this guaranty effective will run into trouble in the Senate Foreign Relations 
Committee. We have marched up the Hill and down, year after year,. . .” Hearings 
on the Mutual Security Act of 1955 Before the House Committee on Foreign Affairs, 
84th Cong., Ist Sess. 707 (1955). 





EDITORIAL NOTES 715 


coverage to war, revolution and insurrection was made,” the results of 
which have been indicated.?¢ 

In the light of this legislative record it is not at all improbable that 
coverage may be given subsequently to civil disturbances other than 
war and possibly to the “administrative acts” preventing further trans- 
action of business, originally put forward in 1949 and 1950. 

Although the standard of “acts, regulations or decrees preventing the 
further transaction of business” is inherently more difficult of determina- 
tion than the existing provisions, the same is not true of revolution and 
insurrection, particularly, when consequential damages are excluded 
from the intended coverage as they are in the case of war losses.?"7_ Here, 
the fact of a revolution or insurrection would appear no more difficult 
to determine than war, “whether or not under formal declaration, or 
enemy attack, including action taken by government authority in hinder- 
ing, combatting, or defending against an actual, pending or expected 
enemy attack.” 28 Likewise, the fact of existence or non-existence of 
physical damage to property is no more difficult of proof. For these rea- 
sons, an extension of risk coverage to internal strife situations is altogether 
logical in light of the basic purposes of the program. 

The increased interest in the program in the past year by potential 
investors has been marked. By the middle of February, 1958, guaranty 


applications totalled approximately $751 million.” Many of these ap- 
plications, of course, will never reach the contract stage as contemplated 
investments fail of fruition for one reason or another.2® However, the 
mere volume of current applications,** coupled with the past legislative 
record, suggests the possibility of future increases in issuing authority. 
Reinforcement of this possibility is provided by looking to the recent 
trend in guaranties issued.®? 


III. THe ContracruaL STRUCTURE OF THE PROGRAM 
Section 413(b) (4) of the Mutual Security Act** provides that guaran- 


25 H.R.Rep. No. 2213, 84th Cong., 2d Sess. 34, 67 (1956). 

26 See also H.R. Rep. No. 2643, 84th Cong., 2d Sess. 22 (1956). 

27 HANDBOOK, supra note 12, at 23. 

28 Ibid. 

29 All figures used in this paragraph were obtained from the Investment Guaranties 
Staff, I. C. A., and have been rounded to the nearest million. 

30 For example, financial arrangements fail to materialize, permits or licenses 
cannot be obtained, etc. 

31 $145 million in applications were received during January, 1958. 

82 1948-$2 million; 1949—$4 million; 1950—$20 million; 1951—$9 million; 1952— 
$6 million; 1953—$3 million ; 1954—$6 million ; 1955—$46 million ; 1956—$29 ‘million ; 
1957—$64 ‘million. Guaranties issued through December 31, 1957 totalled $187 million, 
of which $152 million were still in force. 

33 Supra note 11. 











716 THE GEORGE WASHINGTON LAW REVIEW 


ties may be made for investments “in any nation with which the United 
States has agreed to institute the guaranty program.” While these agree- 
ments vary slightly in their terms and phraseology,™ the draft note* 
covering convertibility, expropriation and war risks provides that the two 
governments will consult respecting investment projects for which guar- 
anties are proposed; that no guaranty will be issued on a project unless 
such project is approved by the foreign government; that if the investor 
is paid pursuant to a guaranty the foreign government will recognize the 
transfer to the U.S. of any right, title and interest of the investor and the 
subrogation of the U.S. to any claim or cause of action or right of the 
investor; that local currencies thus acquired by the U.S. will be accorded 
no less favorable treatment than that accorded private funds arising from 
transactions similar to those guarantied and will be available for admin- 
istrative expenditures (operation of embassies, consulates, etc.); that, in 
case of war losses, U.S. investors to whom guaranties have been issued 
shall receive national or most-favored-nation treatment with respect to 
any payments the foreign government may make; and, that any claims, 
except those arising from war losses, to which the U.S. becomes subro- 
gated shall be subject to direct negotiation and, negotiations failing, to 
arbitration. War losses are excluded from negotiation and arbitration 
presumably because of the absence of “fault.” 


It is to be noted that the agreements contain no definitions of “con- 
vertibility,” “expropriation” or “war.” In fact, there is express reference 
only to “losses by reason of war,” the subject matter of the guaranties 
being otherwise incorporated by reference to Section 413(b)(4) of the 
Mutual Security Act. Questions of definition are thus left to negotiation 
and arbitration and will be governed by treaty or general principles of 
international law. Likewise, the agreements do not bind the foreign 
government to any act or forbearance respecting the investment, once 
made. 


What, then, do the agreements accomplish? For one thing, by pro- 
viding for consultation respecting proposed projects and the issuance of 
guaranties only when investment projects have been approved by the 
other government, a moral commitment to fair treatment is implied. 
Granted, such “warranties” as are implied have no legal standing and 
“changed circumstances” could always be pleaded in defense. 


Secondly, the agreement serves to substitute the Government of the 
United States for the investor as claimant and to substitute diplomatic 


34 Compare the agreements with Pakistan and Honduras, 6 U.S. Treaties & OTHER 
Int’, AGREEMENTS 2045, 2049, T.I.A.S. 3269, 3270. 

385 INVESTMENT GUARANTIES STAFF, INTERNATIONAL COOPERATION ADMINISTRATION, 
Drart Notre WuicHu May Be Usep To Institute INVESTMENT GUARANTY PROGRAM 
(CoveRING CONVERTIBILITY, EXPROPRIATION AND WaR RISK GUARANTIES). 
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negotiation and arbitration for local judicial processes. From the inves- 
tor’s standpoint, of course, this has obvious advantages. From the Gov- 
ernment’s standpoint, there may well be political benefits derived from 
removing what could be highly emotional controversy from the show- 
case of local courts to the more sheltered arena of diplomatic negotiation. 

As of December 31, 1957, thirty-seven bilateral international agree- 
ments had been concluded. Of these, four were limited to converti- 
bility; twenty-seven covered convertibility and expropriation; and, six 
embodied convertibility, expropriation and war risks.*6 The low war 
risk coverage is attributable in large part to the recentness of enabling 
legislation (1956). 


IV. Guaranty Contracts CovERING ExPROPRIATION 


A. General Terms. 


It should be noted initially that the functions of the guaranty program 
are split between the International Cooperation Administration (here- 
after, ICA) and the Export-Import Bank of Washington (hereafter, 
Eximbank). General direction of the program and negotiation of guar- 
anty contracts are functions performed by the ICA while the contract 
itself is signed by the Eximbank as agent for the ICA. All matters re- 
lating to the execution of the contract are lodged in Eximbank. There- 
fore, all determinations of fact to be made regarding the contract pro- 
visions, the principal parts of which are discussed below, are for the 
Eximbank although, naturally, in close cooperation with the ICA and the 
Department of State. 

The large majority of expropriation contracts are written for two 
types of investment, equity and loan. Occasionally, contracts are written 
covering royalty agreements and patents, processes and techniques. In 
this discussion consideration will be limited to the loan and equity con- 
tracts. 

The common terms of these contracts are those relating to the fee 
to be charged; the continued beneficial ownership of the investor (if a 
corporation) by citizens of the U.S.; disclosure to Eximbank of arrange- 
ments entered into with the project country regarding payment of 
losses; assignment of assets, claims, etc., in the event of payment under 
the contract; preservation of administrative or judicial remedies by the 


36 Information furnished by the Investment Guaranties Staff. They are: Conver- 
tibility: Colombia, India, Peru, United Kingdom. Convertibility and Expropriation: 
Austria, Belgium, Bolivia, Costa Rica, Cuba, Denmark, Ecuador, France, Germany, 
Greece, Guatemala, Haiti, Honduras, Ireland, Iran, Japan, Jordan, Luxembourg, The 
Netherlands, Norway, Pakistan, Paraguay, Philippines, Portugal, Spain, Turkey, 
Yugoslavia. Convertibility, Expropriation and War Risk: Afghanistan, China (For- 
mosa), Israel, Italy, Thailand, Viet Nam. 
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investor; cooperation by the investor with the U.S. in the preservation 
and prosecution of claims; submission by the investor annually of certain 
financial data; provisions for the maintenance and audit of records; 
rights arising from breaches of covenants; application procedures for 
compensation; and termination, reduction or modification provisions.*” 

In the case of the loan contract, the compensation for losses is the 
principal and interest amounts due the investor and outstanding on the 
date of expropriation less all U.S. dollars received by the investor as com- 
pensation for expropriation, other than under the contract, and less the 
dollar equivalent of any local currency or other property received by 
the investor from the foreign obligor and not transferred by the investor 
to Eximbank. With the equity contract, the compensation for losses is 
the lesser of two amounts: (1) the face amount of the guaranty;** or 
(2) the amount expended for stock and still owned at the time of ex- 
propriation plus the difference between the investor’s share of any net 
income realized by the foreign enterprise from the date of investment to 


the date of expropriation and the investor’s share of any net losses and 
dividends. 


B. Definitions of Expropriation. 


In the equity contract, “expropriatory action” is defined as follows: 


The term . . . means any action which is taken, authorized, ratified 
or condoned by the government of the project country during the 
guaranty period, with or without compensation therefor, and which 
for a period of one year prevents: 
1. the foreign enterprise from exercising substantial control® 
over the use and disposition of its property; or 
2. the Investor from effectively exercising its right of participa- 
tion in the control of the foreign enterprise acquired as a 
result of the investment; or 
3. the Investor from disposing of its capital stock in the foreign 
enterprise or any rights accruing therefrom; 


37 Specimen equity contract (sample contracts furnished by Investment Guaranties 


Staff). 


38 The amount originally invested plus future earnings reasonably expected to be 
retained in the foreign enterprise. HANDBOOK, supra note 12, at 20. 
89 The phrase “exercising substantial control” is subsequently qualified by the pro- 
vision that : 
For purposes of computing loss arising from the inability of the foreign enter- 
prise to exercise substantial control over the use and disposition of its prop- 
erty, no loss on the investment will be deemed to have been incurred by the 
Investor, in the event that any part of the property of the foreign enterprise 
in the project country is not affected by the expropriatory action, unless the 
foreign enterprise is unable, as a direct result of the expropriatory action, to 
continue in the project country the major part of the operations which it carried 
on immediately prior to the expropriatory action. 


PME 
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provided, however, that if such action is essentially regulatory or 
revenue producing in nature, it shall not be included within the 
meaning of this paragraph unless Eximbank determines that it is 
taken with the primary object of divesting any or all of the then 
existing owners from their share of ownership or control in the 
foreign enterprise; . . . [provided such actions do not result from 
violations of laws or regulations by the investor (unless enforcement 
action is taken with the primary object of divestment), from his 
failure to take reasonable preventive measures then available, or 
from his provocation. | 


| 


“Expropriatory action” under the loan contract is defined as follows: 


The term . . . means any action in the nature of: 
1. a seizure of the rights accruing to the Investor as a result of 
the investment; or 
2. a seizure of any or all of the assets of the foreign enterprise 
(where such seizure is directly responsible for the inability by 
the foreign enterprise to meet its obligations created by the 
investment); or 
3. exercise by the government of the project country of the 
management of the foreign enterprise, whether accomplished 
through acquisition of the shares of stock of the foreign en- 
terprise or otherwise; 
which action is taken, authorized, ratified or condoned during the 
guaranty period, with or without compensation therefor, by the 
government of the project country with the primary purpose of 
divesting any of the shareholders or creditors of their interest in the 
foreign enterprise, and which (a) for a period of one year prevents 
payment to the Investor in dollars of the principal amounts due the 
Investor as a result of the investment; or (b) for a period of three 
years prevents payment to the Investor in dollars of the interest 
due the Investor as a result of the investment; provided, however, 
that if such action is essentially regulatory (including ex- 
change controls) or revenue producing in nature, it shall not 
be included within the meaning of this paragraph unless Exim- 
bank determines that it is taken with a primary object of divesting 
any of the shareholders or creditors of their interest in the foreign 
enterprise; . . . [provided such actions do not result from violations 
of laws or regulations by the investor or the enterprise (unless en- 
forcement action is taken with the primary object of divestment), 
from his failure to take reasonable preventive measures then avail- 
able or to cause the enterprise to take such measures, or from provo- 
cation by the investor, or from insolvency of the enterprise. ]}* 


40 Specimen Contracts, supra note 37. 
41 Ibid. 
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The substance of the above definitions lies in the interpretation to be 
given such phrases as “substantial control,” “effectively exercising,” “es- 
sentially regulatory or revenue producing,” “primary object of divest- 
ing,” “seizure,” etc. Since no guaranties have been invoked to date, none 
of these terms have received further construction. Therefore, while only 
conjecture is possible, the legislative history and purpose of the program 
would seem to dictate a liberal construction, keeping in mind that an 
actuarially sound insurance scheme is not intended but rather a positive 
inducement to the overseas investment of private capital. A poor claim- 
payment record is not such an inducement. 

One variation in the definition of expropriatory action in the two 
contracts might be substantial under certain circumstances. In the loan 
contract, the action “taken, authorized, ratified or condoned” must be 
“with the primary purpose of divesting any of the shareholders or credi- 
tors of their interest.” This is followed by the proviso that if the action 
is essentially regulatory or revenue producing in nature it shall not con- 
stitute expropriatory action unless “taken with a primary object of di- 
vesting.” On the other hand, in the equity contract, the action “taken, 
authorized,” etc., is not qualified by requiring a particular motive al- 
though it is also subject to the “regulatory or revenue” proviso. 

The recent developments in Indonesia point up the type of situation 
which could arise making the above distinction pertinent. It was re- 
ported that the Indonesian government “assumed control” of the Dutch 
plantation properties to “circumvent actions by Communists and other 
Leftists against the Dutch enterprises.” 4? Applying these facts to a 
guarantied investment, assuming such action not to be “regulatory,” the 
foreign enterprise would seem to be prevented from “exercising sub- 
stantial control” and the investor from “effectively exercising its right of 
participation in control.” 4* Were this condition to continue for one 
year a right of payment could be claimed by the investor under the 
equity contract. In the loan situation, assuming that a return to opera- 
tion by the managers “under the joint supervision of the military and the 
Bank of Indonesia” ** constitutes “exercise by the government of the 
project country of the management of the foreign enterprise,” *® the in- 
vestor with a loan guaranty has to show, additionally, that the action was 
taken “with the primary purpose of divesting any of the shareholders 
or creditors of their interest in the foreign enterprise.” ** Until he meets 
this standard of proof, it is immaterial that principal or interest payments 


42,N.Y. Times, Dec. 10, 1957, p. 1, Col. 3; p. 10, Cols. 2 and 3. 
43 Specimen Contracts, supra note 37. 

44 N.Y. Times, supra note 42. 

45 Specimen Contracts, supra note 37. 

46 Tbid. 
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; 
are in default, granting that the fact of default might be evidence of a 
divestment purpose. In the face of the asserted purpose to protect the 
property from Communist seizure, such proof, nevertheless, might be 
difficult. 

If the foregoing is.a fair application of the contract terms, the result 
does not appear warranted. Admittedly, the interests of the two inves- 
tors are not the same, the one looking to participation in management 
for increased profits for increased dividends and the other looking only 
to the return of capital plus interest. Also, the investor’s equity shares 
might plummet in value with the announcement of the government’s 
action; but, it is just as likely that the bondholder would find the market 
for his holdings similarly depreciated. Since the creditor must wait one 
year at the minimum before a claim arises, a default at that time would 
seem to be the material fact, not the motive underlying the assumption 
of control by the state.*7 


V. Tue VAtue or Expropriation Ciaims Acgurrep By THE UNITED 
STATES 


It will be recalled that the United States Government is subrogated by 
the international agreement underlying the investment guaranty contract 
to the rights, interests, causes of action, etc., of the investor in the event 
it makes payment to him for an expropriation. The value of these claims 
in the hands of the Government will be determined on the basis of 
treaty rights and international law. It will be shown that, under either, 
the chances of recovery may be slight indeed. The problem is that the 
definition of an “expropriatory action” in the Government-investor con- 
tract, while realistically reflecting the hazards to foreign investment, is 
utterly lacking in precedent. The most modern commercial treaties 
negotiated by the Government do not establish an equal degree of pro- 
tection against a taking of property. While they do assure compensation 
for a taking of property, no attempt is made to define “taking.” For 
definition of the term, one must turn, of necessity, to international law 
where no definition extending the protection offered the investor 
under the guaranty contract will be found.** 


47 Traditionally, a distinction has been made in international law between the 
rights of the shareholder and those of the creditor. Notes 71-74, infra. 

48 “Strange as it may seem, a coherent theory of expropriation as a separate insti- 
tution has not been developed in the literature of international law. For the most part 
only partial aspects of the subject have been treated, and under widely differing cate- 
gories, . . . But international practice . . . yields sufficient material from which to 
develop a theory. . . .” Herz, Expropriation of Foreign Property, 35 Am.J.IntTL L. 
243 (1941). 
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A. Treaty Rights Governing Expropriation. 


Of the thirty-three countries with which the United States has guaranty 
agreements covering expropriation, twenty-one are also bound by com- 
mercial treaties*® containing, in most but not all and to greatly varying 
degrees, provisions relating to property protection. It will be seen 
from the treaties listed that nine were negotiated after World War II, 
five between World Wars I and II and seven prior to World War I. 
Since the treaties within each category follow similar patterns, it will be 
well to examine some of the typical provisions. 

The subject of the pre-World War I commercial treaties is so distinct 
from the methods of modern foreign investment as to render them of 
little use in meeting today’s problems. The primary concern of 19th 
century commerce was maritime. Consequently, the treaties reflect con- 
cern for the treatment of vessels, seamen, and commercial goods. Thus, 
the treaty with Belgium of 1875 provides: “There shall be full and en- 
tire freedom of commerce and navigation between the inhabitants of the 
two countries, and the same security and protection which is enjoyed 
by the citizens or subjects of each country shall be guaranteed on both 
sides.” 51 Here, “protection” to property is only implied, and only 
national treatment is assured. 

The Mexican and Russian mass expropriations early in this century 
were reflected in the treaties negotiated between the wars. Thus, the 
Austrian treaty of 1928° contains specific assurances against the taking 
of property and general assurances of the right to engage in commercial 
activity with self-chosen agents and to do anything necessary to the 
enjoyment of the right. 


49 These countries are: Austria (1928), Belgium (1875), Bolivia (1858), China/ 
Formosa (1948), Costa Rica (1851), Denmark (1826—new treaty of 1951 not yet in 
force), France (1822), Germany (1956), Greece (1954), Honduras (1927), Ireland 
(1950), Iran (1957), Israel (1954), Italy (1949), Japan (1953), The Netherlands 
(1957), Norway (1928), Spain (1902), Thailand (1937), Turkey (1929), Yugo- 
slavia (1881). A treaty was signed with Haiti in 1951 but is not in force at the time 
of this writing. 

50 See Wilson, Property-Protection Provisions in United States Commercial Treaties, 
45 Am.J.Int’t L. 83 (1951), for a general discussion. 

51 Treaty with Belgium on Friendship, Commerce and Navigation, March 8, 1875, 
art. I, 19 Stat. 628, T.S. No. 28. Compare, Treaty with Costa Rica on Friendship, 
Commerce and Navigation, July 10, 1851, art. VII, 10 Strat. 920, T.S. No. 62. 


52 Treaty with Austria on Friendship, Commerce and Navigation, June 19, 1928, 
Art. I, 47 Strat. 1877, T.S. No. 838. The guaranty of compensation for expropriation 
is explicit, since the treaty provides that “. . . property shall not be taken without 
due process of law and without payment of just compensation.” See also Treaties of 
Friendship, Commerce and Navigation with: Honduras, December 7, 1927, art. I, 
45 Stat. 2618, T.S. No. 764; Norway, June 5, 1928, art. I, 47 Strat. 2135, T.S. No. 
852; Thailand, November 13, 1937, art. I, 53 Stat. 1731, T.S. No. 940. 
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Of the post-World War II treaties, that with Germany may be con- 
sidered typical.5* With respect to expropriation, it provides: 


Property . . . shall not be taken . . . except for the public benefit 
and in accordance with due process of law, nor shall it be taken 
without just compensation. eich compensation shall represent the 
equivalent of the property taken and shall be made in an effectively 
realizable form pe without unnecessary delay. Adequate provision 
shall have been made at latest by the time of the taking for the 
determination and the giving of the compensation.™ 


Paragraph 5 of the protocol to the treaty states that the taking shall apply 
to direct or indirect interests. Article V of the treaty also contains as- 
surances against “unreasonable or discriminatory measures” impairing 
legally acquired rights or interests in then established enterprises, or 
capital or technology supplied, and assurances barring discrimination 
against domestic companies in which aliens have a substantial interest.*® 

At this point the question may be asked: to what extent do the treaty 
relationships of the United States give substance to claims which it ac- 
quires through payments under investment guaranty contracts? The 
answer, of course, depends upon the particular treaty to be invoked and 
the nature of the expropriatory action. In the case of the pre-World 


War I treaties assuring only national treatment, and implying only prop- 
erty protection while making no commitments to compensation, any 
type of taking—blatant or subtle—would be adjudicated largely under 
general principles of international law. The treaty provisions would be 
of slight assistance. 

If between-the-wars treaties were involved, certainly complete takings 
of the nationalization type would fall within the provisions. Likewise, 


58“The outstanding development in the current treaties, as compared with those 
concluded between the two World Wars, has been the introduction in 1946 of pro- 
visions regarding the business rights of corporations and . .. provisions . . . more 
responsive to the needs of private investors.” Statement b ‘Thorsten V. Kalijarvi, 
then Deputy Assistant Secretary of State for Economic Affairs, reprinted, S. Exec. 
Rep. No. 10, 84th Cong., Ist Sess., 8 (1955). See Hearing Before a Subcommittee of 
the Senate Committee on Foreign. Relations, 82d Cong., 2d Sess. 3-17 (1952), for 
an extensive discussion and comparison of post-World War II treaties. 

54 Treaty of Friendship, Commerce and Navigation with the Federal Republic of 
Germany, October 29, 1954, 7 U.S. Treaties & OTHER INTL AGREEMENTS 1839, 
T.LA.S. No. 3593. 

55 Numerous assurances against interferences with ownership are contained through- 
out the treaty, but it is to be noted that liability for compensation expressly arises only 
for a “taking” of property. See articles V, VIII, IX, X, and XII assuring national 
treatment with respect to engaging in all types of business activities; acquiring 
majority interests; exercising management and control; engaging experts; leasing 
property; obtaining patents, trade marks, etc.; and making payments, remittances 
and transfers of money. Article XII also covenants that exchange restrictions un- 
necessarily detrimental to or discriminatory of foreign claims, investments, trans- 
portation or other interests may not be imposed. 
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many interferences with business operations short of divestment of title 
could be argued to be within the terms and thus a treaty violation, al- 
though not necessarily a “taking.” The main area where protection 
would seem to fail would be that involving a taking of equitable or in- 
direct interests. Here, the only recourse would be that protection af- 
forded such interests in international law. 

With the modern treaties, any taking of property is to be justly com- 
pensated in an effectively realizable form and indirect as well as direct 
interests are to be recognized. The treaties also make numerous as- 
surances against interferences of all types in business operations; again, 
however, unless the interference can be labelled a “taking,” no compen- 
sation is assured.5¢ In fact, the very enumeration of these assurances 
against interference, violation of which does not expressly exact the duty 
of compensation, lends force to the argument that they are not to be con- 
sidered a “taking” of property. 

This construction of treaty rights severely impairs the value of claims 
acquired by the United States through subrogation. A gross interference 
which the foreign government maintains is not a “taking” and, therefore, 
uncompensable under the terms of the treaty, very clearly might be 
deemed by Eximbank to constitute an “expropriatory action” and com- 
pensable under the terms of the guaranty contract.** The right acquired 
by the United States in that event would have monetary value only if the 
interference were found by an arbitral body or the International Court 
of Justice to be a “taking” under international law. 


B. Rights Under International Law. 


In resorting to principles of international law for settlement of a claim 
of expropriation, two issues are involved: What constitutes a “taking” of 


property? If a “taking” is found, is compensation required? ‘These is- 
sues will be approached in reverse order. 


56 The National Foreign Trade Council argues that assurances against unreason- 
able or discriminatory measures impairing legally acquired rights or interests in 
enterprises established or capital supplied are illusory. It cites the Iranian nullifica- 
tion of the contract with the Anglo-Iranian Oil Company as an example since the 
Iranian Government could maintain that such action was essential to its national 
economy and not arbitrary or unreasonable. The Council further argues that capital 
“which they have supplied” could be interpreted literally to mean initial capital and 
not earnings plowed back into the business. As a correction, the Council advocated 
language to make such impairments conditional upon compensation. The Department 
of State replied to the effect that such language would be contrary to our municipal 
law in that the federal and state governments do not compensate for indirect losses 
which their actions may occasion. Hearing, supra note 53, at 22 and 28. 

57 E.g., Article V of the German treaty, supra note 54, only assures national treat- 
ment with respect to the control and management of foreign-owned enterprises. The 
investor’s contract, on the other hand, provides that an action preventing “the foreign 
enterprise from exercising substantial control over the use and disposition of its 
property” shall constitute expropriation. 
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In discussing the necessity of compensation, it could be maintained that 
the international “law” of expropriation®® is as much a matter of authors’ 
commentary as it is a matter of sound case precedent. There are no more 
than a handful of cases®® involving expropriation and most of those arose 
in the nineteenth century. While there is not complete agreement as to 
the effect of these cases, they generally accept the principle of just com- 
pensation, i.e., that there is an international standard of justice to which 
all nations must adhere in their treatment of aliens. The problem of de- 
termining what is a “taking” is made more difficult by the necessity for 
looking to old cases developed under an economic, social and political 
standard which is today facing a direct challenge for survival. “Post- 
war nationalization represents a revolutionary development and it would 
be futile to attempt to associate it with past legal concepts.” * 

The “international standard” asserted as requiring just compensation 
is opposed by the “equality of treatment” or “national treatment” theory, 
under which compensation will be forthcoming to aliens only to the ex- 
tent that nationals are compensated.** One author summarizes the con- 
flict: “State practice . . . contradictory resolutions on fruitless negotia- 
tions of scientific associations, and the almost equally divided opinion of 
theorists, lead one to the conclusion that here the real basis of the exis- 


58 “Expropriation” is an international law term and is generally defined as a taking 
of private property for a public purpose with compensation. A taking without com- 
pensation is distinguished as “confiscation.” Expropriation is considered an inherent 
right of the state and entirely legal as applied to aliens unless in contravention of treaty. 
In keeping with the use of the term in the guaranty contract, expropriation is used 
herein to refer to a taking with or without compensation. 


59 See Bullington, Problems of International Law in the Mexican Constitution of 
1917, 21 Am.J.Int’: L. 685, 694-703 (1927), and Doman, Compensation for Nation- 
alised Property in Post-War Europe, 3 Int’ L.Q. 323, 324-27 (1950). 


60 Compare Williams, International Law and the Property of Aliens, 9 B.Y.I.L. 1, 
14-15 (1928); Fawcett, Some Foreign Effects of Nationalization of Property, 27 
B.Y.I.L. 355, 356-57 (1950) ; and Bullington, supra, note 59. 


61 Doman, Postwar Nationalization of Foreign Property in Europe, 48 Cotum.L.REv. 
1125, 1128 (1948). 


62 One author argues the case for national treatment on the grounds that changing 
economic dogma renders an international standard too uncertain—what is the “stand- 
ard” if the world became predominantly socialistic? He further argues that there is 
no real distinction in state “A” bona fide judging that alcoholic liquor is bad for the 
morals or social order of the community and therefore destroying without compen- 
sation all property incident to its manufacture and state “B” arriving at the same 
i with respect to private ownership of property. Williams, supra note 60 
at 9-25. 

For the United States’ reply to this argument when it was advanced by the Mexican 
Government, see Letter from the Mexican Minister for Foreign Affairs to the Secre- 
tary of State, [1926] 2 Foreicn Re. U.S. 626 and, Letter from the Secretary of State 
to the Mexican Minister for Foreign Affairs, [1926] 2 Forercn Ret. U.S. 633. 

For the argument in favor of the international standard: Anderson, Basis of the 
Law Against Confiscating Foreign-Owned Property, 21 Am.J.IntL L. 525 (1927). 
FRIEDMAN, EXPROPRIATION IN INTERNATIONAL Law 111-113 and 131-133 (1953). Hyde, 
Confiscatory Expropriation, 32 Am.J.INtTL L. 759, 761-62, (1938). 1 OprenneEtM, 
INTERNATIONAL Law 350-2 (8th ed., Lauterpacht 1955). 
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tence of a customary rule of positive international law, namely, quasi- 


unanimity or at least agreement among the great majority of states is 
lacking.” * 

Since World War II nationalizations have occurred in Britain, France, 
Yugoslavia, Czechoslovakia, Poland, Hungary, Rumania, Bulgaria, Iran, 
China, Egypt and elsewhere and compensation has ranged from “just” to 
“none.” * Where compensation has been forthcoming from nationaliza- 
tions in communist-dominated areas, it has been due solely to strong 
economic “cards” in the hands of the complaining nations.® 


In spite of this recent history to the contrary there is evidence that the 
international standard remains one of obligation for just compensation. 
As several authors have pointed out,®" however, the real difficulty in ap- 
plying the standard today is the financial burden which, with nationaliza- 
tions of whole industries, “may be not a few thousand pounds but a na- 
tional budgetary problem.” ** A rigid application of just compensation 
in the nationalization area, while not ruled out as a possibility, would 
probably reap little more than a judgment-proof debtor. Therefore, as 
Rubin® and others suggest, it is likely that the overall type of claims set- 
tlement such as that between the United States and Yugoslavia will sup- 
plant the individual claims—mixed tribunal method of settlement. In 
such cases it is more than likely that only a fraction of the value of the 
property taken will be compensated. 

The issue of compensation being in doubt, does international law hold 


63 Herz, supra note 48, at 261. Doman, supra note 61, at 1135, also recognizes the 
lack of unanimity but justifies the need for, if not the existence of, an international 
standard by pointing out that ‘the principle of equal treatment is an outworn concept 
today in view of the fact that nationals of the expropriating states have been offered 
inadequate compensation, if any at all.” 

64 Doman, supra note 61, at 1135; Fawcett, supra note 60, at 357-375; Gutteridge, 
Expropriation and Nationalisation in Hungary, Bulgaria and Roumania, 1 Inti & 
Comp. L.Q. 14 (1952); Kuhn, Nationalization of Foreign-Owned Property in Its 
Impact on International Law, 45 Am.J. IntL L. 709 (1951); Rubin, Nationalization 
and Compensation; A Comparative Approach, 17 U.Cu1.L.Rev. 458 (1949-50). 

65 Doman, supra note 59; Rubin, supra note 64. 


€6 The post-World War II treaties provide one test of current international sen- 
timent. Article 17 of the Universal Declaration of Human Rights also embodies the 
concept (43 Am.J.InrL L. 130, 1949 Supp.) although, contra, the Draft Covenant 
on Human Rights passed the U.N. General Assembly without the express recognition 
of such an obligation (YEARBOOK OF THE UNITED Nations, 1952, 387-90). Both pro 
and contra the present existence of the standard, was a ten to nine vote at a Bogota 
convention against a Mexican proposal which would have had the effect of eliminat- 
ing the compensation requirement from a proposed international agreement (discussed 
in Re, The Nationalization of Foreign-Owned Property, 36 M1nn.L.REv. 323,341 
(1951-52). Finally, where the question has been before an international tribunal, the 
standard has been upheld. Chorzow Factory Case, P.C.I.J. Series A-B No. 26-33, 
Judgment No. 13, September 13, 1928 

67 Doman, supra note 59; Kuhn, supra note 64; Rubin, supra note 64. 

68 Fawcett, supra note 60, at 375. 

69 See Rubin, supra note 64. 
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out more certainty in determining the basic issue—the existence of a 
“taking” of property?” Unfortunately, it does not. For example, if 
assets of a foreign enterprise are diverted to the use of the state, has a 
“taking” occurred when the claimant is only an alien shareholder in the 
company or a mortgagee of that company? “International commissions 
by weight of authority have shown a disinclination to allow American 
mortgagees to appear as claimants for damages arising out of injuries to 
the property of their debtor mortgagors.” 

In two cases where equitable interests were compensated (the Delagoa 
Bay Railway and the El Triunfo cases), the protocol made the stock- 
holders claimants so that the question for the tribunal was not their 
right to claim compensation but the amount to be paid them.” An ar- 
bitration following World War I involving the Standard Oil Company 
lends some support to the “no taking” theory.** The rights of the share- 
holder when assets are taken would seem to depend upon whether the 
corporation was a solvent and going concern or was defunct or in the 
process of liquidation. The latter was true in both the Delagoa and El 
Triunfo cases™ but not in the Standard Oil case. 

If the right to claim damages is dependent upon the liquidation of the 
corporation, serious problems arise. If the state were to assume man- 
agerial control of the company leaving the ownership equities intact, has 
the shareholder’s property been taken? If such action were justified as 
an emergency measure, how long must the emergency continue before 
his property will be deemed to have been taken? 

What of the mortgagee under similar circumstances? The assets se- 
curing him are still intact only under different ownership or management. 
Depending upon the particular circumstances, however, he might jus- 
tifiably apprehend at that moment his property had been “taken.” If 
not at that moment, at what point or after how many defaults in pay- 
ment would a tribunal decide that all circumstances show a “taking” has 
finally occurred? 


70 For an excellent discussion of “What is a Taking?”’, see Rusin, Private For- 
EIGN INVESTMENT 29-50 (1956). 

71 BorcHARD, THE DipLoMatic PROTECTION oF CITIZENS ABROAD 645 (1915). Bor- 
chard points out, however, that the tribunals have not been clear on the point (643-46). 
See also 6 Moore, Dicest or Int’, Law 644, (1906). 

72 See Borchard, supra note 71, at 626. Hyde also cites the protocols to the Delagoa 
Bay and El Triunfo cases as being the authority for such claims, but believes they 
also show the right of a government to interpose in behalf of its nationals holding 
only equitable interests. 2 Hype, INTERNATIONAL Law 904-908 (1945). 

78 The German Government had taken tankers belonging to a German corporation, 
99.9% of whose shares were owned by Standard Oil, and given them in reparations 
payment. The tribunal held that Standard Oil had no beneficial ownership in the 
tankers. Arbitration Between the Reparation Commission and the Government of the 
United States, 8 B.Y.I.L. 156 (1927). 
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—— supra note 71, at 626. See also 6 Moore, Dicest or Int’. Law 648 
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While international law is unclear in the above situations, as we move 
out the scale to the areas of interference, discrimination and harassment, 
all sign-posts are left behind. As one authority states: “there may be 
more than one way to skin the cat of private enterprise and . . . a rule 
of international law which provides a reasonable definition of rights when 
property is expropriated may be avoided by sidestepping an outright and 
explicit taking.” 7 

In summary, expropriation in international law is unsettled and uncer- 
tain. It is not certain that a rigid international standard of just com- 
pensation would be upheld in a given case; nor is it certain what actions 
will be held to constitute a “taking” short of an expropriation which is 
manifestly so. 


VI. CoNCLUSION 


It is apparent that with respect to the guaranty against expropriation 
the foreign investor is obtaining protection which he could not hope for 
under the present state of international law. To the extent that fear of 
expropriation is a deterrent to investment, the guaranty offered should 
be a substantial inducement. 

The claims to which the United States may become subrogated will 
not constitute, in all likelihood, a quid pro quo of the payment to the 
investor. Where expropriation is an admitted fact, treaty rights in many 
cases, at least, will entitle the government to full repayment. Where 
treaty rights do not exist, it is an open question whether the international 
standard doctrine would be applied to require just compensation. 

Where interferences with property are deemed to constitute “expro- 
priatory actions” under the guaranty contracts but are not admitted to be 
expropriations by the foreign government, the possibility of recovery on 
the claims is highly uncertain, whether pressed under treaty rights or 
general international law. The definition of “expropriatory action” as 
contained in the contract simply does not exist in international law. 
There is little agreement or authority for any definition of a “taking.” 
How future cases will define it is an open question. 

What does this add up to for the private investor and for the United 
States Government? Since only a small fraction of the total U.S. foreign 
investment is presently covered by guaranty contracts,"* the typical in- 


75 Rupin, PrivaTE ForeicGn INvesTMENT 39 (1956). “The nationalization acts, 
being de jure expropriations, have made conspicuous the gaps in the existing cate- 
gories and devices of international law; exorbitant taxation, interference with cor- 
porate powers, expulsion of managers delegated by stockholders, are examples of 
de facto expropriations against which the arsenal of international law has not yet 
found defenses.” DoMAN, supra note 61, at 1129. 

76 Private foreign investment during 1956 was $3.9 billion. The total through 1956 
was $33 billion. Survey of Current Business, August 1957 at 23 (figures rounded). 
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vestor must rely upon municipal law and, failing satisfaction, upon the 
interposition of his government to press his claim under treaty or a 
highly uncertain international law. The guarantied investor can rely 
upon his contract, his main concern being anti-private investment meas- 
ures determined not to be within its scope. 

From the Government’s standpoint, the guaranty program would seem 
to be a sound investment. It is a subsidy program to the extent that the 
Government must pay claims which cannot be asserted successfully under 
treaty or international law.*7 That Congress intends this result can be 
inferred from its tacit acceptance of the definition of “expropriatory 
action” appearing in the guaranty contracts. Realistically, it could not 
be otherwise. A guaranty offering substantially less would be a guaranty 
in form only and ill-calculated to induce investment. Should it develop 
that guaranty payments far exceed receipts from foreign claims, there 
might still be a net gain. The world’s need for capital being so great”® 
and our own national interest requiring that it be supplied, if capital were 
not forthcoming from private investors, there is a likelihood that the 
equivalent would be provided through public loans or grants. The re- 
sultant cost could far exceed potential guaranty payments. 


Expropriation contracts in force as of December 31, 1957 totalled $60 million, Invest- 
ment Guaranties Issued Through December 31, 1957. (Quarterly report prepared by 
the Investment Guaranties Staff, I.C.A.). 

77 As of December 31, 1957, however, $2.3 million had been collected in fees and 
no claims had been presented. 

78 See, Speech by Dr. David McCord Wright, Economic Needs and the Population 
Explosion, presented at the International Industrial Development Conference, San 
Francisco, California, October 14, 1957, reprinted by International Development Ad- 
visory Board, I.C.A. 
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ADMINISTRATIVE Law—DiscrETION oF CAB—Scorpe oF REMEDIAL ORDER 
TO PREVENT RECURRENCE OF LAw VioLaTion—American Airlines, Inc. v. 
North American Airlines, Inc., 355 U.S. 465 (1958). 


In 1951, seventeen years after petitioner had started using the name 
American Airlines, respondent began using the name North American 
Airlines. Pursuant to proceedings instituted under section 411 of the 
Civil Aeronautics Act,! the Civil Aeronautics Board entered an order 
requiring r ape to cease and desist from engaging in air transporta- 
tion under the names North American Airlines, Inc., North American 
Airlines, North American, or any other name which included the word 
“American.” 2 On appeal the lower court set aside the Board’s order on 
the ground that a case of name confusion was beyond the jurisdiction of 
the Board under section 411, in the absence of a showing of deliberate 
deception or fraud and a showing of adequate public interest.* The 
Supreme Court reversed and remanded the case to the Court of Appeals. 4 
On remand the lower court affirmed the Board’s order insofar as it denied 
respondent’s application to use the name “North American” and ordered 
it to cease and desist from engaging in air transportation under the name 
“North American.” 5 But the court set aside the Board’s order insofar 
as it ordered respondent to cease and desist from use of the word “Ameri- 
can” in any name, because the evidence did not support a finding that 

“American” had acquired a secondary meaning before ndent began 
using that term in its name.* In a on curiam decision, held, reversed in- 
sofar as it set aside the Board’s order.? In framing a remedial order the 
Board’s discretion extends to reach variations of the name which caused 
the public confusion, without the necessity of showing that the com- 


1“The Board may .. . if it considers that such action by it would be in the interest 
of the public, investigate and determine whether any air carrier . . . has been 
in unfair or deceptive practices or unfair methods of competition in air transportation 
or the sale thereof. If the Board shall find, after notice or hearing, that such air 
carrier . . . is engaged in such unfair or —— practices or unfair methods of 
competition, it shall order such air carrier cease and desist from such practices 
or methods of competition.” 52 Star. 1003 (1938), as as amended, 66 Star. 628. (1952), 
49 U.S.C. § 491 (1952). 

2 CAB Order No. E-7870, November 4, 1953. 

8 North American Airlines, Inc. v. CAB, 228 F.2d 432 (D.C. Cir. 1955). 

4 American Airlines, Inc. v. North American Airlines, Inc., 351 U.S. 79 (1956). 

5 North American Airlines, Inc. v. CAB, 235 F.2d 863 (D.C. Cir. 1956). 

® Ibid. 

7 American Airlines, Inc. v. North American Airlines, Inc., 355 U.S. 465 (1958). 

[ 731] 
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petitor’s name has the secondary meaning necessary to establish a private 
property interest therein. 

Principles governing the discretion of administrative agencies in the 
framing of remedial orders to meet established law violations seem well 
settled. An agency has wide discretion in determining the type of order 
that is necessary to bring an end to the unfair practices found to exist.® 
Courts recognize that agencies have a great deal of accumulated experi- 
ence and knowledge® and that the agency accordingly has wide latitude 
for judgment. ‘The agency is expected to draw from its generalized 
experience, and its expert opinion is entitled to great weight." The rela- 
tion of remedy to policy is peculiarly a matter for administrative com- 
petence.’? 

It is equally well settled that, in the exercise of this broad discretion, 
an agency is not limited to an order directed solely at the specific form 
of the practice involved in the case before it.1* It has been held that cease 
and desist orders are necessarily general and must be broad enough to 
prevent evasion.'* However, they must be appropriate,’® and have a rea- 
sonable relation to the unfair practices found to exist.1* Furthermore, the 
remedy must correspond to the purpose to be accomplished.17 The 
proper scope of an administrative cease and desist order depends upon 
the circumstances of the particular case and thus lies within the discretion 
of the administrative agency."® 

Section 411 was modeled closely after section 5 of the Federal Trade 


Commission Act,’ which similarly prohibits unfair methods of competi- 


8 FTC v. National Lead Co., 352 U.S. 419 (1957). 

® American Power & Light Co. v. SEC, 329 U.S. 90 (1946). 

10 Jacob Siegel Co. v. FTC, 327 U.S. 608 (1946). 

11 Td. at 614. 

12 Phelps Dodge Corp. v. NLRB, 313 U.S. 177 (1941). 

13 “[T]he Commission is not limited to prohibiting the illegal practice in the pre- 
cise form in which it is found to have existed in the past. If the Commission is to 
attain the objectives Congress envisioned, it cannot be required to confine its roadblock 
to the narrow lane the transgressor has travelled; it must be allowed effectively to 
close all roads to the prohibited goal, so that its order may not be by-passed with 
impunity.” FTC v. Ruberoid Co., 343 U.S. 470, 473 (1952). See also FTC v. Na- 
tional Lead Co., supra note 8; P. Lorillard Co. v. FTC, 186 F.2d 52 (4th Cir. 1950) ; 
Hershey Chocolate Corp. v. FTC, 121 F.2d 968 (3d Cir. 1941); Hill v. FTC, 124 
F.2d 104 (5th Cir. 1941) ; NLRB v. Express Publishing Co., 312 U.S. 426 (1941). 

14 FE. B. Muller & Co. v. FTC, 142 F.2d 511 (6th Cir. 1944). 

15 NLRB v. District 50, United Mine Workers, 355 U.S. 453 (1958). 

16 Jacob Siegel Co. v. FTC, supra note 10. 

17 NLRB v. Seven-Up Bottling Co., 344 U.S. 344 (1953). 

18 NLRB v. Cheney California Lumber Co. 327 U.S. 385 (1946). See also NLRB 
v. Swift, 108 F.2d 988 (7th Cir. 1940). 

19 “Whenever the Commission shall have reason to believe that any such person, 
partnership, or corporation has been or is using any unfair method of competition 
or unfair or deceptive act or practice in commerce, and if it shall appear to the 
Commission that a proceeding by it in respect therof would be to the interest of thé 
public, it shall issue and serve upon such person, partnership, or corporation a com- 
plaint stating its charges . . . and containing a notice of hearing. . . . If upon such 
hearing the Commission shall be of the opinion that the method of competition or the 
act or practice in question is prohibited . . . it shall make a report . . . [of] its find- 
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tion in commerce and unfair or deceptive practices or acts. The Federal 
Trade Commission has applied remedies similar in scope to that of the 
Board in the principal case in disposing of name — under section 5. 
The Commission may prohibit the use of a trade name that is similar to 
that of a competitor, if the name has the capacity to confuse or deceive 
the public.” The consumer may be protected even when the confusin 
name is not that of any competitor, and it is clear that a number of dif- 
ferent companies have long been using variations of the. same words.?! 
In some name cases Commission orders have gone beyond the scope of 
the order of the Board in the principal case.*? 

In the instant case the Civil Aeronautics Board found that the use of the 
name “American” had caused substantial public confusion which was 
likely to continue and which constituted an unfair or deceptive practice 
within the meaning of section 411.7 It determined that the public should 
be protected from the confusion as to carriers by eliminating the cause 
of such confusion.** On the first appeal the Supreme Court found that 
the Board had jurisdiction to inquire into ghe methods of competition 
and that the evidentiary findings of the Board concerned confusion of 
the type which can support a violation of section 411.7 It remanded 
the case only for a determination as to whether these findings were sup- 
ported by the evidence.** On the remand the lower court agreed that the 
evidence supported a finding that respondent’s use of the name “North 
American” caused substantial public confusion.** But the lower court 


ings .. . and shall issue . . . an order requiring such person, partnership, or corpora- 
tion to cease and desist from using such method of competition or such act or prac- 
tice.” 38 Stat. 719 (1914), as amended, 52 Srart. 1028 (1938), 15 U.S.C. § 45 (1952). 
See Hearings before a Subcommittee of the Senate Committee on Interstate Commerce 
on S. 3659, 75th Cong., 3d Sess. 5 (1932); Hearings before a Subcommittee of the 
Senate Committee on Interstate Commerce on S. 2 and S. 1760, 75th Cong., Ist Sess. 
Pt. 1, 74 (1932). 

20FTC vy. Algoma Lumber Co., 291 U.S. 67 (1934). See also Juvenile Shoe Co. 
v. FTC, 289 Fed. 57 (9th Cir. 1923), and FTC v. Real Products Corp., 90 F.2d 617 
(2d Cir. 1937). Other cases which involved name confusion between two companies 
and in which the Commission has barred use of a word or words as part of a name 
include the following: Sewing Machine Sales Corp., 19 Fep. Rec. 5373 (1954) ; Na- 
tional Blind Industries, 18 Fep. Rec. 7189 (19£3) ; Illinois Sewing Machine Distribu- 
tors, 18 Fep. Rec. 4592 (1953). 

21 Pep Boys—Manny, Moe, & Jack v. FTC, 122 F.2d 158 (3d Cir. 1941). 

22 In the principal case the order reached only names containing the word “Ameri- 
can.” But in Galter v. FTC, 186 F.2d 810 (7th Cir.), cert. denied, 342 U.S. 818 
(1951), the Commission order sustained was one which proscribed use of the names 
“Elgin,” “Hamilton,” “Remington,” or “Underwood,” or any simulation thereof, 
either alone or in connection with other words. 44 F.T.C. 80 (1947). And in Gold 
Tone Studios, Inc. v. FTC, 183 F.2d 257 (2d Cir. 1950), the Commission order sus- 
tained was one prohibiting use of the words “Gold Tone” or any other word or words 
of similar import or meaning, either alone or in combination with any other word 
or words, as a corporate or trade name. 45 F.T.C. 206 (1948). 

23 CAB Docket Nos. 5774 and £928, No. E-7870 (Nov. 4, 1953). 

24 Td. at 13. 


25 American Airlines, Inc. v. North American Airlines, Inc., supra note 4. 
26 Ibid. 
27 North American Airlines, Inc. v. CAB, supra note 5. 
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also held, in one sentence, that the evidence did not support the finding 
of the Board that the term “American” had acquired secondary mean- 
ing.*® This was expressly contra to the finding of the Board that in cer- 
tain Cases it is not necessary that secondary meaning must be proven in 
order to protect the public against a clearly demonstrated and substantial 
public confusion.” It was also contra to the view of the Supreme Court 
that no finding of secondary meaning was required.*° 

In its earlier decision of the case, the Supreme Court had relied on the 
precedents established by the Federal Trade Commission and had found 
the circumstances appropriate for an extension of those precedents into 
analogous name cases in public air transportation. The instant decision 
demonstrates that the Court has subscribed to the Board’s conception of 
its remedial discretion under section 411. 

Although the Court had turned to an examination of Federal Trade 
Commission precedents in like cases, it must be noted that there is a 
significant difference between section 5 of the FTC Act and section 411 
of the Civil Aeronautics Act.34 Section 5 is concerned with pa pri- 
vate business enterprises which cover the full spectrum of economic 
activity.*? Air carriers, on the other hand, conduct their business under 
a regulated system of limited competition.** In the aircraft ind 
Congress has decided that the _— interest is best served, not by free 
competition, but by direct and uniform regulation®** by an agency au- 


thorized to supervise almost every phase of the regulated company’s 


business.*5 

The instant agency order, directed at the root of the law violation, had 
no greater scope than the scope of orders issued by the Federal Trade 
Commission over a period of some thirty years in similar cases of name 


28 Ibid. On the first appeal, the Court of Appeals had held that the likelihood of 
consumer confusion is the test of secondary meaning. North American Airlines, Inc. 
v. CAB, supra note 3, at 436. The Supreme Court did not find that secondary mean- 
ing was necessary in order to protect petitioner’s trade name, “American.” The 
Court of Appeals on remand rendered a brief two paragraph opinion. It did not 
explain further why it was applying a secondary meaning test. Since this was the 
first time the CAB had ever so far-reachingly extended its discretion, it seems clear 
that the real issue was not secondary meaning at all. Both the CAB and the Supreme 
Court centered upon the issue of name similarity causing public confusion and the 
power of the CAB under section 411 to investigate and remedy such confusion in the 
interest of the public. 

29 CAB Docket Nos. 5774 and 5928, supra note 23 at 11. The evidence of public 
confusion found by the Board was that air passengers had attempted to check in for 
respondent’s flights at petitioner’s ticket counters; respondent’s passengers attempted 
to claim baggage from petitioner; prospective passengers sought to purchase seats at 
discount rates from petitioner when it was respondent that had offered them; persons 
had attempted to meet the wrong flights; and persons had mistaken advertising. 
Appendix to Docket Nos. 5774 and 5928 at 4. 

30 American Airlines, Inc. v. North American Airlines, Inc., supra note 4. 

81 Tbid. ; 

82 Ibid. 

83 Tbid. 

84 S.S.W., Inc. v. Air Transport Ass’n., 191 F.2d 658 (D.C. Cir. 1951). 

35 Pennsylvania Water & Power Co. v. FPC, 193 F.2d 230 (D.C. Cir. 1951). 
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confusion. Under these circumstances it was error for the lower court to 
interfere with the Board’s discretion. Affirmance of the decision below*®* 
would have undermined the principle laid down in the Ruberoid,®" Jacob 
Siegel,’ and National Lead® cases, that an agency is not limited to pro- 
hibiting the illegal practice in the precise form in which it is found to 
have existed in the past. The Board’s remedial order struck at the source 
of the law violation, which was a deliberate use of a similar name,” and 
had a reasonable relation to the unlawful practice and to its future de- 
terrence. 

Were the law different, the law violator would always be able to stay 
one jump ahead of effective enforcement, thereby rendering the agency 
powerless to protect the public. 


Richard J. Sincoff 


Conr.Lict or Laws—JurispicTion oF STaTE Courts Over ForeiGn Cor- 
poraTions—McGee v. International Life Insurance Co., 355 U. S. 220 
(1957). 


Petitioner, a California resident, was granted a default judgment on an 
insurance contract in a California court against the respondent, a Texas 


corporation. Petitioner’s py F constituted the only contract between 


the Texas corporation an resident of California. Neither offices nor 
agents were maintained within the state by the company. Pursuant to 
a California statute,! the corporation was served by registered mail at its 


36 North American Airlines, Inc. v. CAB, supra note 5. 
37 FTC v. Ruberoid Co., supra note 13. 

88 Jacob Siegel Co. v. FTC, supra note 10. 

39 FTC v. National Lead Co., supra note 8. 

40 CAB Docket Nos. 5774 and 5928, supra note 23 at 12. 


1 Ca. INsuRANCE Cope Anwn., 1950, §§ 1610—1620. The purpose of these sections is 
expounded after $ 1610 (Deering’s Code, p. 467): “The purpose of this act is to 
subject certain insurers to the jurisdiction of courts of this State in suits by or on 
behalf of insured or beneficiaries under insurance contracts. . . . [T]his State has an 
interest in providing to its residents a convenient forum for the purpose of asserting 
and enforcing legal rights under such policies; that if such residents are left to seek 
remedy in distant forums they will be, for all practical purposes, without remedy. 

. [T]he Legislature herein provides a method of substituted service of process 
upon such insurers and declares that in doing so it exercises its- power to protect 
its residents. . 

The essential provisions in the Code are (1) that the foreign insurer doing business 
within the State, either by mail or otherwise, consents to the appointment of the 
Insurance Commissioner as its lawful attorney upon whom may be served process in 
any action afising out of any insurance contract by or on behalf of an insured or 
beneficiary; (2) that such Commissioner shall notify the defendant alien insurer at 
its known principal place of business by registered mail; (3) that such defendant 
insurer shall be allowed a reasonable length of time in which to defend any such 
action; (4) that a failure of an insurer to defend such an action shall be deemed 
prima facie evidence that this failure was vexatious and unreasonable and thus the 
plaintiff shall be entitled to a default judgment. 
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principal place of business in Texas, and the court based its jurisdiction 
on this statute. The Texas courts refused to enforce the judgment hold- 
ing that the service of process was void for lack of due process.? On 
certiorari, held, reversed and remanded; a state court by fair and proper 
service of process may acquire jurisdiction over an alien corporation 
when the cause of action arises out of the corporation’s business acts 
or single act within the state, if a state statute so provides. 

It is clear that “full faith and credit” * to the judicial proceedings of 
one state will not be rendered in the tribunals of another state if such 
pee are lacking in due process.* Originally, a defendant had to 

e physically present within a state in order for the courts of that state 
to acquire personal jurisdiction. Thereafter, this concept was liberalized 
to enable a state court to render a binding in personam judgment if the 
non-resident defendant maintained a series of certain minimum con- 
tacts within the state and the judgment was not contrary to “fair play 
and substantial justice.”* However, the doing of an act may subject 
a non-resident to the jurisdiction of a state court when the single 
contact was considered inherently dangerous.” 

Although incorporated in one state, a corporation may nevertheless 
engage in economic pursuits in other states. But due process does not 
prevent a state from asserting jurisdiction over a foreign corporation as 
to a cause of action originating from such corporation’s business activi- 
ties within the state, and these in-state activities constitute the basis of 
jurisdictional power; however, fair and appropriate notice must always 
be accorded the alien corporation.® The particular facts in a specific 
case determine whether a foreign corporation is doing enough business 
to deem it to be present within the state for jurisdictional purposes.’® 
Presence is manifested by the systematic and continuous act or acts of 
an alien corporation within the state."' In such a situation the corpora- 
tion will be required to defend any action brought in a state court to 
enforce obligations arising out of or connected with its in-state activi- 
ties, provided reasonable notice is given.’ Mere business solicitation 
by an alien corporation may also bring it within the state’s jurisdiction.™ 

2 McGee v. International Life Ins. Co., 288 S.W.2d 579 (Texas 1956). 

3 U.S. Const. art. IV, § 1. 


4 Old Wayne Life Ass’n v. McDonough, 204 U.S. 8 (1907); accord, Simon v. 
Southern Ry. Co., 236 U.S. 115 (1915). 


5 Pennoyer v. Neff, 95 U.S. 714 (1877). 

6 Milliken v. Meyer, 311 U.S. 457 (1940). 

7 Hess v. Pawloski, 274 U.S. 352 (1927). 

8 Bank of Augusta v. Earle, 13 U.S. (13 Pet.) 277 (1839). 


® Old Wayne Life Ass’n v. McDonough, 204 U.S. 8 (1907). See also RESTATEMENT, 
ConFtict oF Laws §§ 89 and 92 (1942). 


10 International Harvester v. Kentucky, 234 U.S. 579 (1914). 

11 International Shoe Co. v. State of Washington, 326 U.S. 310 (1945). 

12 Ibid. 

13 Nippert v. City of Richmond, 327 U.S. 416, 426 (1946): “In view of the 
ruling in International Shoe ..., we put aside any suggestion that ‘solicitation’, when 
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As a condition of doing business in a state, foreign corporations may 
be required to consent to process in suits commenced within that state. 
State regulation of alien corporations is a proper exercise of the “ 
recognized plenary police power of the state.’® A state has the power 
to regulate its internal affairs for the protection and promotion of the 
public health,"® safety,’” morals’* and the general welfare.” Consequently, 
statutes directing alien companies to register and qualify in a state in 
which they maintain continuous economic contacts does not impose an 
unconstitutional burden on interstate commerce.” But compelling a 
foreign corporation to qualify within the state requires business activity 
substantially greater that that necessary to subject an alien corporation to 
a state service of process statute.?! Thus, an unlicensed alien corporation 
may be doing business only to the extent of bringing it within the 
jurisdiction of the courts and amenable to process, and yet not obtain 
a status requiring it to qualify as a — corporation.”? In order to 
expose an alien corporation to a state qualification statute, the corporation 
must be actively engaged in business within the state, and the mere 
solicitation of business without other substantial activity is not sufficient.” 
In International Shoe Co. v. State of Washington,* a foreign corpora- 


conducted regularly and continuously within the State, so as to constitute a course of 
business, may not be ‘doing business’... .” But see McGriff v. Charles Antell, Inc., 
256 P.2d 703 (Utah 1953): the foreign corporate defendant advertised and sold its 
product via the media of a local television station; orders for the product were received 
by the station and forwarded to the manufacturer who then sent the product directly 
to the plaintiff purchaser by mail; plaintiff was injured by the product and an action 
was initiated in a Utah court, service being upon the station manager; held: mere 
solicitation by a foreign corporation in a state is not sufficient to constitute doing 
business in order to render the alien corporation amenable to state court jurisdiction. 
14 St. Clair v. Cox, 106 U.S. 350, 356 (1882). 


15 License Cases 16 U.S. (5 How.) 513, 520 (1846). Speaking for the Court, 
Chief Justice Taney stated: “[T]he State may . for the safety or convenience of 
trade, or for the protection of the health of its ‘citizens, make regulations of com- 
merce . . . and such regulations are valid unless they come in conflict with a law of 
congress.” 

16 Buck v. Bell, 274 U.S. 200 (1927). 

17 United States v. Doremus, 249 U.S. 86 (1919). See also Hess v. Pawloski, 274 
U.S. 352 at 356: “Motor vehicles are dangerous machines; and, when skillfully and 
carefully operated, their use is attended by serious dangers to persons and property. 
In the public interest the State may make and enforce regulations reasonably calculated 
to promote care on the part of all, residents and non-residents alike, who use its 
highways.” 

18 State v. McKee, 73 Conn. 18, 46 Atl. 409 (1900). 

19 West Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937). 

20 Doherty & Co. v. Goodman, 294 U.S. 623 (1935). 

21 Liquid Veneer Corp. v. Smuckler, 90 F.2d 196 (9th Cir. 1937). 

22 Id. at 202. See also Note, 4 Utan L.Rev. 518, 527 (1955): “For purposes of 
the qualification statute, it is necessary that the acts done be of a regular and con- 
tinuous nature. For the purposes of service of process, a single contract or tort may 
constitute sufficient contact. Perhaps the key to understanding the ‘doing business’ 
problem is a recognition that the motivating forces differ in qualification and juris- 
diction cases.” 

23 Johns v. Bay State Abrasive Products Co., 89 F. Supp. 654 (D.Md. 1950). 
24 326 U.S. 310 (1945). 
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tion employed several salesmen who resided in the State of Washington 
where they displayed samples of shoes to prospective buyers and oc- 
casionally rented exhibit rooms, the cost of such rentals being reimbursed 
by the corporation. The result of their activity was the regular shipment 
of a substantial volume of merchandise by International Shoe to pur- 
chasers within the state. The State of Washington notified the Shoe 
Company of an assessment under the state plan of unemployment com- 
pensation, the expense of which was defrayed by required contributions 
of employers to the fund, but the company refused to comply with the 
assessment notice. In an action by the state to recover the amount as- 
sessed, process was served upon one of the sales solicitors in the state 
and a copy was also sent by registered mail to the company’s home office. 
The Court held that the maintenance of the suit against the alien Shoe 
Company in the courts of Washington was not unreasonable, in view of 
the fact that the in-state activities of International Shoe were “systematic 
and continuous,” and resulted in a large quantity of business. The Court 
reiterated the “fair play and substantial justice” principle as set forth in 
Milliken v. Meyer,* endorsing and applying the “estimate of the in- 
conveniences” test.2 The Court also merged in effect the “doing busi- 
ness” concept with the “doing of an act” theory, thereby subjecting both 
to the same treatment by an extension of the previously dangerous quality 
of a single contact to a purely one-shot economic contact.?" 

In Travelers Health Ass'n v. Virginia,*® a Nebraska insurance company 
conducted its business entirely by mail, soliciting new business through 
the unpaid enterprise and advertisement of its Virginia policy holders. 
Pursuant to the Virginia Blue Sky Laws,”® the State Corporation Com- 
mission initiated a proceeding in a Virginia court ordering Travelers 
Health to cease and desist from operations in Virginia until it qualified 
to do business in the State. Service of process was upon the Secretary 


25 311 U.S. 457 (1940). 


26 In Hutchinson y. Chase & Gilbert, 45 F.2d 139 (2d Cir. 1930), Judge L. Hand, 
speaking for the court, expressed at 141: “But a single transaction is certainly not 
enough. . . . There must be some continuous dealings in the state of the forum; 
enough to demand a trial away from its home. This last appears to us to be really 
the controlling consideration, expressed shortly by the word ‘presence’, but involving 
an estimate of the inconveniences which would result from requiring it to defend 
where it has been sued. We are to inquire whether the extent and the continuity of 
what it has done in the state in question makes it reasonable to bring it before one 
of its courts.” 

27 326 U.S. at 318 (1945): “[Lliability on the [alien] corporation [to suit de- 
pends upon the] nature and quality and the circumstances of [the] commission [of the 
particular act or acts committed].” See also Goopricn, Conriicr oF Laws 215-216 
(1949). The harbinger for the McGee holding is embodied in Mr. Justice Black’s 
separate opinion in the International Shoe case. The Court’s solution in this case 
utilized the standard language of the traditional tests. But Mr. Justice Black feared 
that continued lip service to these antiquated tests could lead to an interpretation of 
due process which would vacillate as the members of the Court changed. He ex- 
pressed the view that due process was never intended to curtail to ineffectuality the 
power of the state to protect her citizens from evasive foreign corporations. 

28 339 U.S. 643 (1950). 


29 Va. Cope, UNAUTHORIZED INSURERS Process Act, $$ 38.1-63 to 38.1-70 (1953). 
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of the Commonwealth, who in turn served Travelers Health by regis- 
tered mail. The insurance Company contended that the requisites for 
a state court’s acquisition of jurisdiction over a foreign corporation were 
inadequate, notwithstanding the Virginia statute. However, the Court 
refused to accept this line of reasoning, sustained the constitutionality of 
this type of service of process, and held that the activity of Travelers 
Health, despite the absence of its agents in the state, furnished a suf- 
ficient jurisdictional basis to sustain the proceedings. The validity of the 
Virginia statute authorizing, in effect, a form of substituted service of 
process on an alien corporation could not have been sustained if the 
traditional tests used as a basis for acquiring jurisdiction were applied. In 
order to avoid doing violence to due process the Court was compelled 
to expand the police powers of the state so as to hold that the Virginia 
Blue Sky Laws fell within the same police power by which the Massa- 
chusetts non-resident automobile consent statute was held constitutional.®® 

Like Hess v. Pawloski,®! the instant case was a one-shot affair, but un- 
like that case, the contract was essentially economic and not inherently 
dangerous. International Life neither carried on any economic activity 
in California (except for the one contract involved herein) nor main- 
tained an office or agent within the state. These circumstances made 
little if any impression on the Court as the traditional factual tests were 
all but ignored. To be sure, the Court did not neglect to mention: (1) 
the great increase in business conducted by mail across state lines; (2) 
modern transportation and communication making it less of a burden 
on a foreign corporation to defend an action in a state in which it en- 
gages in business; (3) that the crucial witnesses are generally found in 
the locality of the insured; (4) small claims seldom are worth the cost 
of an action in an alien court; (5) the interest of the state in the welfare 
of her citizens. Although the McGee case approves of International Shoe 
which applied the “estimate of the inconveniences” test, the Court pro- 
nounced that inconvenience does not constitute a denial of due process. 
All that is essential is that the alien corporation “have certain minimum 
contacts with the state... .” Moreover, “minimum contacts” can mean 
a single contact if the “suit was based on a contact which had sub- 
stantial connection with that State.” The one insurance contract upon 
which the suit herein was initiated connected the foreign insurance com- 
pany with the state by virtue of the California Code.*? The Supreme 


30 In upholding the constitutionality of the Massachusetts statute, Hess v. Pawloski 
held that a state in the proper exercise of its police powers may require non-resident 
motorists who use its highways shall be deemed to have appointed a state official 
as agent to accept service of process provided reasonable notice of such service is 
communicated to the non-resident. 

31 274 U.S. 352 (1927). 


32 See Pugh v. Oklahoma Farm Bureau Mutual Ins. Co., 26 U.S.L. Weex 2385 
(E.D.La, Jan. 22, 1958), in which a Louisiana resident’ was permitted to maintain 
an action in that state under a direct-action statute against a foreign insurance 
company, which contracted no business at all in Louisiana, for damages resulting 
from an automobile accident with a non-resident who was insured by the insurance 
company, “. . . who, after all, [was] the real party in interest.” 
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Court validated the exercise of California’s police power based on its 
code provision even though that statute** subjects to the jurisdiction of 
the California courts certain foreign corporations which prior to the 
enactment of the Code would have escaped the state’s power under the 
traditional rules governing a court’s jurisdiction.** It should be noted 
however, that the activity of the alien corporation in the McGee case 
would not necessarily be sufficient to subjugate it to a state qualification 
statute. Thus, the McGee holding, as a result of the sanction of a state 
statute, discards the traditionally accepted tests in the determination of 
whether or not a state court has jurisdiction over a foreign corporation 
and supersedes the use of these tests with an application of the fait play 
and substantial justice” precept coupled with the mandates of public 
policy and recognition of the socio-economic realities of modern-day life. 


Besides extending the union of the “doing business” concept with the 
“doing of an act” theory as first promulgated in International Shoe, the 
McGee doctrine constitutes a manifestation of the Supreme Court’s in- 
tent to alleviate the conventional due process requirements in the area 
of service of process.*° The single contact no longer has to be of 
dangerous nature; a single economic contact is sufficient, and it is not 
necessary that this contact be “systematic and continuous.” Uncertainty 
has been replaced with a flexible standard which requires a plausible con- 
tact in which the state through its legislature has expressed a reasonable 
interest in providing a forum in which controversies between its residents 


33 See note 1 supra. In United States v. Southern-Eastern Underwriters Ass’n, 
322 U.S. 533 (1944), the Supreme Court held that insurance business which cuts 
across state lines constitutes interstate commerce. But in the McCarran Act, 59 
Stat. 33 (1945), as amended 15 U.S.C. §§ 1011—1015 (1952), Congress specifically 
chose to leave to the states the power to regulate the insurance business. Although 
the McGee and Travelers Health cases involve insurance companies, the broad language 
of International Shoe does not necessarily limit its application to matters peculiarly 
subject to state regulation. 


34 Compare the alien company’s jurisdictional position in the principal case with 
the defendant’s position in Johns v. Bay State Abrasive Products Co., 89 F. Supp. 
654 (D.Md. 1950). Also, the complained-of sections of the California Insurance Code 
were enacted in 1949, approximately a year after International Life and the insured 
entered into the contested policy. The respondent contended that the application of 
the statute offended “traditional notions of fair play and substantial justice” because 
the statute was not passed until after the policy had been issued. The Court repudiated 
this logic, holding that “the statute . . . neither enlarged nor impaired respondent’s 
substantive rights and obligations. . . .’ The Code simply provided for the insured 
or beneficiary a California forum in which to enforce substantive rights, if any, 
against the insurer. International Life “. . . had no vested right not to be sued in 
California.” 


35 Because of the McGee case extension of state court jurisdiction over non-residents 
involved in one-shot economic contacts, the question as to the constitutionality of 
the very comprehensive plan of Illinois to extend its jurisdiction over non-residents 
to the fullest limit appears to be answered in the affirmative. See Itt. Rev. Star. c. 
110, $8 16 and 17 (1955), effective Jan. 1, 1956. See also O’Connor and Goff, Ex- 
panded Concepts of State Jurisdiction over Non-Residents: The Illinois Revised Prac- 
tice Act, 31 Notre Dame Law. 223 (1956). 

It is suggested that had Mr. Justice Black composed the McGee opinion with the 
same forceful reasoning as in his separate opinion in International Shoe, all possible 
doubt in this area could have been dispelled. 
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and alien corporations may be heard. The most unimpaired element re- 
maining of the traditional test is the requirement that reasonable notice 
must be furnished the foreigner. 


Robert B. Norris 


CoNSTITUTIONAL LAw—StTaTE TAXATION OF FEDERAL PROPERTY IN PossEs- 
SION OF PrivATE ContTractor—Detroit v. Murray Corp., 355 U.S. 489 
(1958). 


Plaintiff brought an action against the City and the County of Detroit 
to recover local taxes assessed on personal property in its possession. 
Plaintiff, joined by the United States, alleged that title to this property 
had vested in the United States under a partial payment clause in their 
contract. The property consisted of supplies and materials acquired by 
Murray for the performance of its contract with the United States and 
was segregated from other personal property in its plant. The district 
court granted plaintiffs’ motion for a summary judgment" and the Court 
of Appeals for the Sixth Circuit affirmed.? Held, reversed; a state may 
validly tax a contractor on federal property in his possession which he 
is using for his private ends, so long as the tax is non-discriminatory, 
does not interfere with government functions, and the United States or 
its property is not held accountable. 

It is well established that federal property, agencies, and instrumen- 
talities are immune from state taxation. The courts have found an im- 
plied rather than an express constitutional prohibition against such taxa- 
tion.* In addition, they have recognized the power of Congress, through 
specific legislative action, to both grant® and deny® such immunity. 

The earlier decisions held that a state tax was invalid when the ultimate 
economic burden rested on the United States.7 Where the burden fell 


1132 F. Supp. 899 (E.D. Mich. 1955). 

2 234 F.2d 380 (6th Cir. 1956). 

8 Smith v. Davis, 323 U.S. 111 (1944). 

4McCulloch v. Maryland, 17 U.S. (4 Wheat.) 579 (1819). U.S. Const. art 6, cl.2, 
“This Constitution, and the Laws of the United States which shall be made in Pur- 
suance thereof; and all Treaties made, or which shall be made, under the Authority 
of the United States, shall be the Supreme Law of the Land. . . .” Farmers Bank v. 
Minnesota, 232 U.S. 516,521 (1914). See Rakestraw, The Reciprocal Rule of Govern- 
ment Tax Immunity—A Legal Myth, 11 Fev.B.J. 3 (1950). 

5 Carson v. Roane-Anderson Co., 342 U.S. 232 (1952) ; Cleveland v. United States, 
323 U.S. 329 (1945). 

6 Lawrence v. Shaw, 300 U.S. 245 (1937); Trotter v. Tennessee, 290 U.S. 354 
(1933). 

7 Graves v. Texas Co., U.S. 393 (1936); Panhandle Oil Co. v. Knox, 277 U.S. 
218 (1928). Most contracts between the federal government and private contractors 
have a clause passing the potential state tax burden to the Government. See Rice, 
Problems of Intergovernmental Tax Immunities Arising out of Federal Contract 
Termination and Property Disposal, 54 YaLeL.J. 665 (1945). 
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on the Government it was immaterial that the tax was imposed on and 
paid by the private contractor.’ But this doctrine was not applied where 
the burden was neither “immediate” nor “direct.” ® For example, profits 
realized by an independent contractor from a government contract are 
not immune,’ nor does the immunity extend to property owned by such 
a contractor even though it is used in the performance of the contract." 
The vagueness and inconsistencies of the economic burden test led to its 
eventual rejection by the — Court in James v. Dravo Contracting 
Co.,* where the Court upheld a gross receipts tax imposed by a state on 
a contractor building locks and dams for the United States.1* 

More recently the cases indicate that the validity of a state tax will 
turn on whether the “legal incidence” of the tax falls on the federal 
government or on the contractor.* Under the legal incidence test the 
tax is valid if the title to the property taxed is in the contractor, regard- 
less of whether the economic burden eventually falls on the Govern- 
ment.’® This is true even where the contractor has only the beneficial 
interest.1* On the other hand, the fact that the title to the property is 
in the United States does not automatically invalidate the state tax. The 
courts then look to the type of tax ame Ey Generally, if it is an ad 
valorem tax on government property in the possession of the contractor, 
the tax is unconstitutional.’ But, if it is a privilege or a use tax on the 
contractor, it will be upheld—even when the entire value of the property 
involved, including that belonging to the United States, is used to de- 
termine the tax imposed.?® 

In United States v. Allegheny County,'® Pennsylvania sought to add 
the value of fixtures owned by the federal government, and on lease to 
the contractor, to the value of the latter’s realty as a basis for its ad 
valorem property tax. The Court held the tax invalid, reasoning that 


8 Ibid. 

% Trinityfarm Constr. Co. v. Grosjean, 291 U.S. 466, 472 (1934). 

10 Federal Compress & Warehouse Co. v. McLean, 291 U.S. 17 (1934); Susque- 
hanna Power Co. v. Tax Comm’n, 283 U.S. 291 (1931). 

11 Choctaw O. & G. R.R. v. Mackey, 256 U.S. 531 (1921) ; Western Union Tel. Co. 
v. Massachusetts, 125 U.S. 530 (1888). 

12 302 U.S. 134 (1937); see also Alabama v. King & Boozer, 314 U.S. 1 (1941); 
Note, The Supreme Court’s Role in the Administration of Governmental Tax Im- 
munity, 30 Inp.L.J. 341 (1955). 

18 While this case has been generally recognized as the abnegation of the “economic 
burden” test, the Court did not specifically reject the test but, as in the instant case, 
the Court set new standards without directly repudiating the old ones. 

14 [bid. 

15 Oklahoma Tax Comm’n v. Texas Co., 336 U.S. 342 (1949). 

16 Thus, in S. R. A. Inc. v. Minnesota, 327 U.S. 558 (1946), the tax was allowed 
where the United States held only a bare security title. 

17 United States v. County of Allegheny, 322 U.S. 174 (1944). 

18 In Curry v. United States, 314 U.S. 14 (1941) the Court upheld a state use tax 
on a contractor using government owned property based on the full value of the 
property. 

19 322 U.S. 174 (1944). 
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since the United States owned the fixtures and no attempt was made to 
segregate them from the property of the taxpayer, the tax was in reality 
partially on government property.” Mr. Justice Frankfurter, in dissent- 
ing, pointed out that Pennsylvania always included the value of fixtures 
in taxing real property and hence the tax would have fallen on the con- 
tractor if a third person had owned the fixtures. He felt that this em- 
phasized the real significance of the legal incidence test—if the contractor 
would be bound to pay the tax if his contract was with a private party, 
the tax is valid.?* 

The Court took a significant step away from Allegheny in Esso Stand- 
ard Oil Co. v. Evans,” where the taxpayer executed an agreement with 
the United States for the storage of government gasoline in the tax- 
payer’s storage tanks. The contract provided for a fixed storage fee 

lus any state taxes which Esso might be required to pay. The State of 

ennessee imposed a privilege tax on the oil company and based the 
measure of the tax on the number of gallons of gasoline stored, including 
that belonging to the United States. The Court upheld the validity of 
the tax on the ground that it was “on” Esso’s exercise of the “privil 
to engage in such operations” and not “on” federal property, as in the 
Allegheny case.** The Court held that the tax did not discriminate 
against the Government and that Congress had not provided a specific 
immunity in this area. 

The pattern set by these cases was followed by the Court in two cases 
decided on the same day as the instant case. In United States v. City of 
Detroit, the property in question was a plant owned by the United 
States and leased to the —— The Court allowed the entire value of 
the property, and not merely the value of the lessee’s leasehold interest, to 
be used as the measure of the tax. And the same rsult was reached in 
United States v. Township of Muskegon,”* where the taxpayer was per- 
mitted to use a government plant under its.contract with the United 
States. The majority upheld these taxes on the ground that they were 
privilege taxes and did not discriminate against the federal government. 

In the instant case, under the contractor’s contract, title to any sup- 
plies and materials held by the taxpayer vested in the United States when 
partial payments were made by the United States to the taxpayer. The 
tax in question was assessed on all personal property in taxpayer’s pos- 
session, including that owned by the United States. The majority found 
the tax valid as it was “. . . imposed on Murray . . . and there was no 
effort to hold the United States or its tpg accountable.” 2° The 
fact that the Michigan statute categorized this as a personal property tax 


20 Tbid. 

21 Jd. at 196. 

22 345 U.S. 495 (1953). 

23 Id. at 499, 

24 355 U.S. 466 (1958). 

25 355 U.S. 484 (1958). 

26 355 U.S. 489, 492 (1958). 
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was held not to be controlling as the net effect of the statute was to tax 
the contractor for the privilege of using or possessing government prop- 
erty. Furthermore, a state “could obviate such grounds for invalidity 
by merely adding a few words to its statute.” 27 

In attempting to distinguish Allegheny, the Court viewed the tax there 
as “laid on government property in the hands of a private bailee,” rather 
than, as in the instant case,” a tax which is imposed on a party using tax- 
exempt property for its own ‘beneficial personal use’ and ‘advantage’.” 28 
Mr. Justice Frankfurter, dissenting, also distinguished Allegheny. Reaf- 
firming his conception of the legal incidence test as set forth in that case, 
he noted that the Michigan courts had consistently viewed this statute as 
imposing an ad valorem property tax.” 

The cases in this area illustrate some of the inherent difficulties en- 
countered when a conceptualistic approach is applied to problems which 
basically require policy determinations.** Under the legal incidence ap- 
proach the constitutionality of a tax would turn on the mere wording 
of the state statute. This could lead to discrimination against states with 
fixed tax policies where there are sound policy reasons for not changing 
the tax structures. Where the language is changed, the result is fre- 
quently a contest between the drafters of the statutes and the drafters of 
the federal contracts.** 

Further, under the legal incidence test, the validity of the tax may turn 
on who holds the title to the property. This problem has been par- 


ticularly troublesome in situations involving slightly different types of 
contractual arrangements and different types of state statutes. In Kern- 
Limerick, Inc. v. Scurlock? the Court found a gross receipts tax invalid 
because title to the property was in the United States and implied that, 
therefore, the legal incidence of the tax fell on the Government. The 
decision as to title was reached by interpretation of the contract between 
the me + te and the United States. In his dissent, Mr. Justice Douglas 


pointed out that this emphasis on title allowed “any government func- 
tionary to draw the constitutional line by changing a few words in a 
contract.” 38 

In almost every case in which the problem of state taxation of a private 
contractor using government property has arisen, the Court has recog- 
nized that the fundamental solutions lay with the Congress. Since the 
basic questions in this area primarily involve policy, it is the duty of 
Congress to work out an equitable policy that will harmonize the con- 
flict between the contractor, the state, and the federal government. 


27 Td. at 493. 

28 United States v. City of Detroit, 355 U.S. 466, 471-72 (1958). 

29 Supra note 25, at 500. - 

80 See Miller, State Taxation of Federal Contractors: A Proposal, 4 J.Pus.Law 299 
(1955). 

31 See Miller, State Power over the Federal Contractor: A Problem in Federalism, 
11 Vanp.L.Rev. 175 (1957). 

82 347 U.S. 110 (1954). 

83 Jd. at 126. 
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The implications of the majority decision, and certainly the most prac- 
tical view, is that in the future the Court will be less inclined to search 
for and apply legal “tests.” If Congress has established a policy, the 
Court will apply that policy. If Congress has not established a policy, 
and the tax does not breach the constitutional prohibitions of discrimina- 
tion against a taxpayer contracting with the United States and interfer- 
ence with government activities, it will be upheld. 


Louis T. Guthrie & William T. Ivey, Jr. 


CoPpYRIGHTS—MECHANICAL REPRODUCTION OF MusicaL CoMPosITIONS—LiA- 
BILITY OF NON-MANUFACTURING SELLER OF UNAUTHORIZED RECORDINGS— 
Shapiro, Bernstein & Co. v. Goody, 248 F.2d 260 (2d Cir. 1957). 


Defendant, a record distributor, sold recordings purchased from a 
manufacturer who, without payment of the compulsory license royalty 
to the copyright owner, produced records from his tape recordings of 
radio broadcasts on which plaintiff's musical selections were played. The 
copyright owners brought an action for infringement against both the 
manufacturer and the defendant seller, obtaining a default judgment 
against the former.’ The trial court entered summary judgment for the 
defendant on the ground that since a mechanical reproduction is not a 
copy within the meaning of the Copyright Act, no relief is provided for 
the mere selling of an unauthorized recording of a copyrighted musical 
works.? Held, reversed and remanded; a non-manufacturing seller of 
unauthorized records of copyrighted music is an infringer within the 
meaning of the Copyright Act, notwithstanding the fact that his liability 
is contingent upon the manufacturer’s compliance with the provisions 
of the act. 

The invention of the mechanical piano and the phonograph made pos- 
sible the reproduction of a composer’s works with a ms degree of per- 
fection by detachable devices such as piano rolls, cylinders, discs and 
records. These developments inevitably created the problem of de- 
termining the musical composer’s rights with respect to the manufacture, 
sale and public use of such reproductions. Prior to 1909, the Copy- 
right Statutes* lacked any specific provisions as to whether mechanical 
reproductions constituted copies of the composer’s musical compositions 
or whether they were subject to control under the act. In White-Smith 
Music Publishing Co. v. Apollo,* the Supreme Court held that the repro- 
duction of a musical composition by means of a phonograph record and 
a pianola roll did not constitute such a copying of the musical airs as to 


1 Miller v. Goody, 125 F. Supp. 348 (S.D.N.Y. 1954). 

2 Miller v. Goody, 139 F. Supp. 176 (S.D.N.Y. 1954). 

3 Copyright Act of 1897, 29 Srar. 481. 

4 White-Smith Music Publishing Co. v. Appollo, 209 U.S. 1 (1908). 
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come within the meaning of the statute. The Court found that the intent 
of Congress was to deal with tangible works, not with the mental con- 
ception apart from the thing produced.® Following the White-Smith 
decision, the Copyright Act of March 4, 1909* was enacted, and repre- 
sented a compromise between the music composers and the record manu- 
facturers. Congress, fearing a possible music monopoly, did not intend 
to overrule the White-Smith decision’ and thus did not extend full copy- 
right privileges to mechanical reproductions. Instead Congress gave the 
composer limited rights to control the reproduction of his musical com- 
position, thereby allowing some compensation for mechanical reproduc- 
tion by others.® 

The Copyright Act of 1909, by providing a compulsory licensing pro- 
vision,® extended to the composer a right to control the use and manu- 
facture of mechanical reproductions in the United States’® of musical 
works published and copyrighted after July 1, 1909.1" After the initial 
reproduction by the composer, anyone, _ giving notice of intention, 
may reproduce the musical work and make similar use of it upon pay- 
ment of a statutory royalty of two cents per record.’* The licensee 
manufacturer must thereafter furnish a monthly report to the copyright 
owner of the number of recordings made during the month.'* 


5 Id. at 17. 
6 35 Srat. 1075 (1909), 17 U.S.C. (1952). 


7 H.R. Rep. No. 2222 (1909) on H.R. 28192, 60th Cong., 2d Sess. 6, (1909). See 
also Standard Music Roll v. Mills, 241 Fed. 360, 363 (3d Cir. 1917). 

817 U.S.C. §§ 1(e), 101(e) (1952). 

9 HENN, THE ComMpuLsory LICENSE PROVISIONS OF THE UNITED STATES COPYRIGHT 
Law, General Revision of the opyright Law, Study No. 1, U.S. Copyright Office, 
1957. This study, an extensive analysis of the compulsory license provisions of the 
Copyright Act, is supplemented by comments and views of members of the Panel of 
Consultants on General Revision of the Copyright Law and other persons specially 
interested in the problem of compulsory license. 


10 G. Ricordi & Co. v. Columbia Graphophone Co., 270 Fed. 822 (S.D.N.Y. 1920). 


11 Shilkret v. Musicraft Records, 131 F.2d 929 (2d Cir. 1942). See also Edward 
B. Marks Music Corp. v. Continental Record Co., 222 F.2d 488 (2d Cir. 1955), cert. 
denied, 350 U.S. 861 (1955). 


12 G. Ricordi & Co. v. Columbia Graphophone Co., 263 Fed. 354, 356 (2d Cir. 1920). 


13 Feist vy. American Music Roll, 251 Fed. 245, 247 (3d Cir. 1918); A copyright 
owner may also grant voluntary licenses, and may withhold from anyone the right to 
take advantage of the compulsory license provision by not commercially recording the 
musical work himself and by refusing to license others. Buck v. Gibbs, 34 F. Supp. 
510 (N.D. Fla. 1940), modified on other grounds, 313 U.S. 387 (1941). The act per- 
mits compulsory licensees to mechanically reproduce both the words and the music 
(if the copyright owner has permitted both to be used in making records), Standard 
Music Roll v. Mills, 241 Fed. 360, 363 (3d Cir. 1917), but licensees to the music only 
are not given the right to print the words upon the music roll or on separate slips. 
Witmark & Sons v. Standard Music Roll, 213 Fed. 532, 534 (D.C.D.N.J. 1914). 
The duty is imposed on the copyright owner to file a notice of use in the Copyright 
Office if he has used his copyrighted work for the mechanical reproduction of music 
or has licensed others to do so. Feist v. American Music Roll, supra. Failure of the 
copyright owner to file a notice of use in the Copyright Office is made a defense to any 
suit by him for “any infringement of such copyright.” Standard Music Roll v. 
Mills, supra. However, the phrase “infringement of such copyright” as used in Sec- 
tion 1(e) means the infringement of the mechanical reproduction rights only. Hence, 
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Attempts to combat the practice of record “pirating” under the pro- 
visions of the Copyright Act have been few. In Aeolian v. Royal Music 
Roll Co.,* the court, holding for the plaintiff manufacturer whose music 
rolls had been copied and sold by the defendant, relied on section 36 
of the Copyright Act,’ which provided that “any party aggrieved . . . 
of any right secured by this title” could file a bill in equity in a United 
States District Court for an injunction. This decision may be questioned 
since the manufacturer cannot, under the act, copyright his reproduction 
and therefore he cannot be a party aggrieved under the act. It is signifi- 
cant that, although the case has not been overruled, no court has since 
applied this equitable remedy under the act in a similar situation. 

The failure of Congress to classify records as copies or to give me- 
chanical reproductions the status of a copyrightable work, forced the 
victims of record “pirates,” especially manufacturers, to rely on various 
theories of unfair competition to provide equitable relief. Even prior to 
the 1909 Act an injunction was granted under the theory of “palming off” 
where the defendant recorded and sold plaintiff's records and imitated 
the general appearance of his label. Later, where the defendant em- 
ployed his own distinctive label on recordings advertised as duplicated 
of plaintiff's records, the court employed a theory of misappropriation 
and unfair competition to find for the plaintiff.’ Performers, whose 
artistic talents have been recorded, as well as the recording companies 
who employ special techniques to produce sound transcriptions havi 
unique qualities are also afforded no protection against record “pirates” 
under the act, and their remedies under the unfair competition theories, 
are uncertain.1§ 

The plight of composers, manufacturers, and performers due to the 
inadequacies of the existing act is directly attributable to the failure 
therein to class recordings as copyrightable subject matter. Under the 
Constitution of the United States, authors are able to protect their 
“writings and discoveries” by copyright, and although Congress has 


the failure of the copyright owner to file notice of use cannot be interposed as a de- 
fense by one who infringes by publicly performing the musical composition for profit. 
Berlin v. Daigle, 31 F.2d 832, 833, 834 (Sth Cir. 1929). 

14 Aeolian vy. Royal Music Roll, 196 Fed. 926 (W.D.N.Y. 1912). 

15 As codified in 17 U.S.C. § 112 (1952). 

16 Victor Talking Machine Co. v. Armstrong, 132 Fed. 711 (S.D.N.Y. 1904). 


17 Fonotipia Limited v. Bradley, 171 Fed. 951 (C.C.E.D.N.Y. 1909). This case was 
cited with approval in a more recent decision in New York where defendant was held 
liable for recording and selling copies of a radio broadcast of the Metropolitan Opera. 
Metropolitan Opera Ass’n v. Wagner-Nichols Recorder Corp., 101 N.Y.S.2d 483, 
(1950). Aff’d, 279 App. Div. 632, 107 N.Y.S.2d 795 (1951). The tremendous growth 
of the recording industry and the demand by enthusiasts for “out of print” collector’s 
items spurred activity of the record pirates, and in one instance, the violator flagrantly 
used the label “Jolly Roger” to market his wares. See Note, 5 STan.L.Rev. 433 
(1952-53). 

18 Compare Waring v. WDAS Broadcasting Station, 327 Pa. 433 (1937), 194 Atl. 
631 (1937); RCA Mfg. Co. v. Whiteman, 114 F.2d 86 (2d Cir. 1940), cert. denied, 
Whiteman v. RCA Mfg. Co., 311 U.S. 712 (1940). 


19 U. S. Const. art. I, § 8. 
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given the term “writings” wide latitude,” it has thus far excluded me- 
chanical reproductions of musical compositions from the list of those 
works in which the author is given exclusive rights. The Supreme Court 
has interpreted “writings” to embrace all forms of writing, printing, 
engraving, etching, etc., by which the ideas in the mind of the author 
are given visible expression,” and the visual test as applied to writin 
remains the present test, although recently the Supreme Court has greatly 
liberalized the meaning of the term “writings.” *? 

The inconsistency of the failure to accord recordings the status of 
copies under the act is also apparent in judicial decisions wherein me- 
chanical reproductions have been considered copies sufficient to surrender 
artistic eropeny or common law copyrights where the sale of records 
was made before the musical score was copyrighted, thus constituting 
a publication.» Though it would appear logical that production and 
sale of a record was fully as much publication of the musical composition 
as production and sale of sheet music, this concept is presently contra to 
the act, which still follows the White-Smith doctrine that records can 
be neither publications nor copies. 

In the instant case, the court, conceding that records have not acquired 
the status of copies, nevertheless interpreted the clause of section 101(e) 
to mean that any “unauthorized manufacture, use, or sale” of a record 
after the copyright owner of the musical composition has permitted the 
making of one mechanical reproduction, is an infringement and entitles 
the owner to an injunction and a recovery of damages. The defendant 
contended that section 101(e) should be limited by the compulsory 
license provision of section 1(e) which is restricted to manufacture only. 
This view, in effect, would eliminate the word “sale” in section 101(e) 
and thus relieve the defendant of liability. Defendant’s major contention 
is that it would be unjust to charge the seller with the responsibility 
of ascertaining whether the records that he sold were authorized by the 
Copyright Act.?5 


2017 U.S.C. § 5 (1952). 
21 Burrow Giles Lithograph Co. v. Sarony, 111 U.S. 53, 58 (1884). 


22 Mazer v. Stein, 347 U.S. 201 (1954). An apparent discrimination toward com- 
posers is evidenced by Congress’ more favorable attitude toward motion pictures. The 
Townsend Amendment in 1912, 37 Srar., 488 (1912), as amended, 17 U.S.C. $5 
(1909), secured copyright in a positive film print, which permitted motion pictures to 
become copyrightable and thereby susceptible to statutory protection against piracy. 
Jerome v. 20th Century Fox Film Corp., 67 F. Supp. 736, (S.D.N.Y. 1946), affirmed, 
165 F.2d 784 (2d Cir. 1948). The unlicensed showing of a copyrighted motion picture 
constitutes infringement. Patterson v. Century Productions, Inc., 93 F.2d 489 (2d Cir. 
1937), cert. denied, 303 U.S. 655 (1938). 

23 Mills Music Inc. v. Cromwell Music, Inc., 126 F. Supp. 54 (S.D.N.Y. 1954). 
See also Shapiro Bernstein v. Miracle Records, 91 F. Supp. 473 (N.D. Ill. 1950). 

24 See Nimmer, Copyright Publications, 56 Cotum.L.Rev. 185 (1956). The need 
for revision of the act in view of the apparent anomaly created by this limited view has 
been noted by important writers in the field. See Kaplan, Publication in Copyright 
Law: The Question of Phonograph Records, 103 U.Pa.L.Rev. 469 (1954-55). 

25 The court, in refusing to adopt this view was well supported by case law. An 
early copyright case held that the retail seller of an infringing book was liable, 





CASE NOTES - 749 


This case, the first judicial decision under the Copyright Act to hold 
a non-manufacturing seller of an unauthorized recorded musical selec- 
tion liable, affords the composer a new degree of protection against those 
who fail to comply with the compulsory licensing provisions. While the 
holding is deemed to be a sound interpretation of the statute there still 
remains inadequacies in the act, such as the meager damages and royalties 
afforded the copyright owner® and in particular the outmoded concept 
that recordings are not copies. It may be hoped that the current legislative 
study looking toward the revision of the existing Copyright Act will 
recognize these deficiencies and | peti amendments which will give 
protection to recording artists and manufacturers of recorded works as 
well as composers.”* 

Roger W. Erickson 


CriMinAL LAw—ForMER JEOPARDY—FiFTH AMENDMENT Bars ProsEcu- 
TION FOR A GREATER OFFENSE AFTER CONVICTION OF A LESSER OFFENSE 
is REversED—Green v. United States, 355 U.S. 184 (1957). 


Petitioner was indicted in the District of Columbia for arson and for 


Greene v. Bishop, 10 Fed. Cas. 1128, 1135, No. 5763 (C.C.D. Mass. 1858), just as a 
vendor of an infringing machine would be liable under the patent laws. A later court 
similarly held that even the printer of an infringing work may be liable. Belford v. 
Scribner, 144 U.S. 488 (1892). Lack of notice to the copier is no defense for in- 
fringement whether the work has been copyrighted or not. De Acosta v. Brown, 146 
F.2d 408 (2d Cir. 1944), cert. denied, 325 U.S. 862 (1945). In a dealing case under 
the present act, involving the sale of infringing statuettes, the seller was held liable 
even though he was without knowledge that the goods infringed. F. W. Woolworth 
Co. v. Contemporary Arts, Inc., 193 F.2d 162 (ist Cir. 1951), aff'd, 344 U.S. 228 
(1952). Infringement involving musical compositions entails no exception to the 
rules of notice and intent. Lack of intent or notice was held to be no defense where 
the defendant performed a copyrighted musical composition for profit. Buck v. 
Heretis, 24 F.2d 876, (E.D.S.C. 1928). See also Remick Music Corp. v. Interstate 
Hotel Co., 58 F. Supp. 523 (D.C.D. Neb. 1944), affirmed, 157 F.2d 744 (8th Cir.), 
cert. denied, 329 U.S. 809 (1946), and even one who unknowingly copied a musical 
melody was held liable under the doctrine of unconscious infringement. Hein v. 
Harris, 183 Fed. 107 (2d Cir. 1910). 


26 On the issue of damages in the instant case, the court held that the general pro- 
visions of the act, 17 U.S.C. §101(b), are not applicable and the copyright owner’s 
recovery is limited to the special statutory provisions on mechanical reproduction. 
The court further limited the measure of plaintiff's recovery to the compulsory 
license rate of 2¢ per record, holding that the second part of section 101(e), which 
provides for recovery of treble damages, can be interpreted to apply to manufacturers 
only and not to sellers. While the court’s statutory interpretation appears sound, the 
insufficiency of compensation to the composer whose work has been infringed under 
the act is apparent and has concerned critics of the statute. See SHAFTER, MUSICAL 
CopyriGHts 236-244 (1932) ; WEIL, AMERICAN CopyriGHT Law 63, 96-97, 489 (1917). 
Should mechanical reproductions attain the status of copies, infringers would then be 
liable under section 101(b), the general section for recovery of damages which pro- 
vides for a minimum recovery of $250.00 for each infringement. This amount would 
provide not only a more just compensation for the damage imposed on the owner of 
the copyright but would also serve to greatly deter the practice of “record pirating” 
and “disklegging.” 

27 The Evening Star (Washington, D.C.), Apr. 24, 1958, p. B-14, col. 1. 
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murder in causing the death of a person in perpetrating the arson.! The 
trial court instructed the jury that it could find the accused guilty of 
arson under the first count and of either first or second degree murder 
under the second count. The jury found him guilty of arson and second 
degree murder but made no finding on the charge of first degree murder. 
Petitioner appealed the conviction of second degree murder and the 
Court of Appeals reversed and remanded the case for a new trial.2, On 
remand petitioner was tried again for first degree murder, the court 
overruling his plea of former jeopardy. A new jury found him guilty 
of first degree murder and he was given the mandatory death penalty. 
A divided court of appeals rejected the defense of former jeopardy and 
affirmed the conviction.* Held, reversed; conviction of a lesser offense is 
a bar to any further prosecution for the greater offense on retrial after 
appeal by the accused and reversal of the conviction.® 


The constitutional provision against double jeopardy* was well estab- 
lished at common law where it was held to bar a second trial for the same 
offense whether the accused had suffered punishment or not, or whether 
in the former trial he had been convicted or acquitted.*. While it is now 
well settled that the state may not appeal an acquittal and obtain a new 
trial,8 the common law doctrine has been changed to the extent that if a 
defendant obtains the reversal of a conviction by his own appeal, he may 
be tried again for the same offense.® 


There is, however, sharp conflict among the states and the authorities 
as to whether a conviction for a lesser offense than that for which the 
accused was indicted is a bar to further prosecution for the greater of- 
fense if the accused is granted a new trial.’° In some of the states there 
are statutes defining the effect of granting such new trial, or prohibiting 
altogether a retrial for the greater offense, and in five states there are 


1D.C. Cope c. 24, § 22-2401 (1954). “Whoever, being of sound memory and dis- 
cretion, . . . without purpose so to do kills another in perpetrating or in attempting 
to perpetrate any arson, as defined in section 22-401 or 22-402 . . . is guilty of murder 
in the first degree.” 

2 The court reversed because there was no evidence of second degree murder, but 
only evidence to the effect that the victim had died as a direct result of the arson, which, 
if true, amounted to murder in the first degree. Green v. United States, 218 F.2d 
856 (D.C. Cir. 1955). 

8 D.C. Cone c. 24, § 22-2404 (1954). “The punishment of murder in the first degree 
shall be death by electrocution.” 

4 Green v. United States, 236 F.2d 708 (D.C. Cir. 1956). 

5 The reversal resulted in the release of the petitioner, the Government apparently 
feeling that it had no case against him for second degree murder. The Washington 
Post and Times Herald, Dec. 27, 1957, p. 2, col. 1. 

6 U.S. Const. amend. V. 

7 Ex parte Lange, 85 U.S. (18 Wall.) 163 (1873). 

8 United States v. Ball, 163 U.S. 662 (1896) ; United States v. Sanges, 144 U.S. 310 
(1892). 

9 United States v. Ball, supra note 8 at 671-72; Mitier, Crrminat Law § 186 (c) 
(1934). 

10 Annot., 59 A.L.R. 1160-64 (1929). 
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constitutional provisions either permitting or prohibiting retrial for the 
greater offense."* 

Aside from statutory or constitutional provisions, those states holding 
that conviction of the lesser offense is not a bar to prosecution for the 
greater on a new trial generally base their decisions on the theory that, 
when a new trial is granted, the defendant is in the same position as if 
there had been no trial and thus can not plead his prior conviction as 
former jeopardy. He is, in effect, held to have waived the plea of former 
jeopardy by appealing.’? Those states taking the opposite view—that the 
accused can not be prosecuted for the greater offense on a new trial— 
proceed on the theory that a conviction for the lesser offense amounts to 
an acquittal of the higher charge, and the plea of former jeopardy is not 
waived by appeal from such conviction." 


The majority opinion in the instant case based its result on an interpre- 
tation of the constitutional provision against double jeopardy, not on its 
supervisory authority over administration of criminal justice in the federal 
courts. The Government contended that the accused had “waived” his 
constitutional defense of former jeopardy to second prosecution of the 
first degree murder charge by making a successful appeal of his improper 
conviction of second degree murder.’* But the Court pointed out that in 
its normal sense “waiver” connotes some kind of voluntary and knowing 
relinquishment of a right.1* While this concept of waiver may be ap- 
plicable to bar a plea of former jeopardy where the accused is being re- 
tried for the same offense,"* it should not bar the plea of former jeopardy 
where he is being retried for a higher offense contained in the original 
indictment.’? To condition an appeal of one offense on a coerced sur- 
render of a valid plea of former jeopardy on another offense exacts a 
forfeiture which the Court stated was in plain conflict with the constitu- 
tional bar against double jeopardy."* 


The Government also argued that the Court should accept Trono v. 
United States as a conclusive precedent against the claim of former jeop- 


11 See footnote 4 at 216 in the instant case. The thirty-six states that have considered 
the question are listed; nineteen states permit retrial for the greater offense, while 
17 states do not allow retrial. 

12 Perdue v. State, 134 Ga. 300, 67 S.E. 810 (1910); Duncan v. State, 41 Okla. 
Crim. 89, 270 Pac. 335 (1928) ; Gibson v. Somers, 31 Nev. 531, 103 Pac. 1073 (1909). 

13 Williams v. State, 213 Ala. 121, 104 So. 282 (1925); Reagan v. State, 155 Tenn. 
397, 293 S.W. 755 (1927); Vollintine v. State, 77 Tex. Crim. 522, 179 S.W. 108 
(1915). 

14 355 U.S. at 191. 

15 Johnson v. Zerbst, 304 U.S. 458 (1938). 

16 United States v. Ball, supra note 8. 


17 The Government also made the suggestion that second degree murder is not an 
offense included in the charge of felony-murder. But the District of Columbia Court 
of Appeals has expressly held that second degree murder is a lesser offense which 
can be proved under a charge of felony-murder. Goodall v. United States, 180 F.2d 
397 (D.C. Cir. 1950). 


18 355 U.S. at 193. 
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ardy.’® The Court of Appeals had relied heavily on Trono in affirming 
the conviction of first degree murder.” 

In the Trono case the accused were tried for murder in the court of 
first instance in the Philippine Islands and were acquitted of the crime of 
murder and convicted of the crime of assault. On appeal, the Supreme 
Court of the Philippines, which acted under peculiar local procedures 
modeled on former Spanish practices which allowed it to review both 
the facts and law and to substitute its findings for those of the trial court, 
reversed the judgment and found the accused guilty of homicide. The 
case arose a after the Philippine Islands had been annexed to the 
United States and was appealed to the United States Supreme Court under 
a statutory prohibition against double jeopardy." A divided Court af- 
firmed the judgment of the Supreme Court of the Philippines, taking the 
position that by appealing the conviction for assault the defendants waived 
their plea of former jeopardy with regard to the charge of murder.?? 
Although the applicable statutory provision involved in Trono was 
worded in substantially identical language as that contained in the fifth 
amendment, the Court made the statement that the constitutional pro- 
vision was really never intended to cover the case of a verdict which 
has been reversed at the request of the accused.** In the instant case the 
Court did not believe that Trono should be extended beyond its peculiar 
factual setting to control this decision.* 

Whether or not Trono was decided on constitutional grounds, it would 


seem that the case has been relied on to a great extent for the principle 
that an accused granted a new trial can be tried again for a higher grade 
of the same offense of which he was convicted on the first trial.25 In 
Brantley v. Georgia** defendant was convicted of manslaughter under 


19 199 U.S. 521 (1905). 


20 The appellate court said: “In the Trono case the Court was considering the effect 
of a Congressional enactment that in the Philippines ‘no person for the same offense 
shall be twice put in jeopardy of punishment. ...’ This is exactly the same as the 
double ow provision of the Fifth Amendment.” Green v. United States, supra 
note 4 at 711. 


21“ |. no person for the same offense shall be twice put in jeopardy of punishment. 
...” Act of July 1, 1902 for the Government of the Philippines, c. 1369, $5, 32 Srar. 
692. 

22 Mr. Justice Peckham, writing for himself and three other justices, after can- 
vassing state and federal precedents, concluded that “the better doctrine is that which 
does not limit the court or jury, upon a new trial, to a consideration of the question 
of guilt of the lower offense of which the accused was convicted on the first trial, 
but that the reversal of the judgment of conviction opens up the whole controversy and 
acts upon the original judgment as if it had never been.” 199 U.S. at 533. 

23 Id. at 534. 


24 “All that was before the Court in Trono was a statutory provision against double 
jeopardy pertaining to the Philippine Islands—a territory just recently conquered with 
long-established legal procedures that were alien to the common law.” 355 U.S. at 197. 

25 “Tt is clear from this case that the right of appealing defendants in criminal cases, 
while they are strictly construed, are the same in the Philippine Islands as in the 
domestic territory of the United States.” Note, 4 Micu.L.Rev. 284 (1906) ; MILuer, 
CrrmInav Law § 187 (1934). 


26 217 U.S. 284 (1910). 
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an indictment of murder. On appeal to the state court of appeals, the 
conviction was reversed and the defendant retried and convicted of 
murder. The Supreme Court of the State of Georgia affirmed the judg- 
ment of the lower court.?" Georgia is one of the states with a constitu- 
tional provision permitting retrial for a greater. offense after reversal of 
conviction for a lesser offense.2® The accused appealed to the United 
States Supreme Court on the theory that the judgment of the Su e 
Court of Georgia was in violation of the fifth amendment of. the United 
States Constitution and that the applicable provision of the constitution 
of the State of Georgia was null and void. The United States Supreme 
Court held these contentions without merit and said that it was not a 
case of twice in jeopardy under any view of the Constitution of the 
United States.” 

In Stroud v. United States* the defendant was tried in a United States 
District Court on an indictment for murder, the jury returning a verdict 
of guilty as charged without capital punishment, as it was permitted to do. 
The judgment was reversed and a new trial had in which defendant was 
again found guilty of murder, but without the recommendation against 
capital punishment and was sentenced to death. The Court expressly 
relied on Trono in affirming the judgment and rejected the contention 
that the imposition of a greater punishment had placed the defendant 
twice in jeopardy.*t The dissenting opinion by Mr. Justice Frankfurter 
in the instant case argued that there was no distinction between allowi 
a man to be retried at the risk of a greater punishment and being retried 
at the risk of being convicted of a higher crime.*? 

The decision in the present case, of itself, would not seem to represent 
any unwarranted interpretation of the double jeopardy provision of the 
Constitution. As has been pointed out, there is a clear split among the 
state cases and the authorities as to what constitutes double jeopardy in 
a case of this type. In view of the accepted changes of attitude towards 
the common law doctrine of former jeopardy, the settled law on the 
subject at the time of the adoption of the Constitution is of relatively 
little assistance. It has only been since the time of the Constitution that 
American courts have come to accept the now well established principle 
that an accused may appeal a conviction and obtain a new trail. Grant- 
ing that the liberalization of the common law rule to such an extent was 


27 Brantley v. State, 133 Ga. 264, 65 S.E. 426 (1909). 


28 “No person shall be put in jeopardy of life, or liberty, more than once for the 
same offense, save on his, or on her own motion for a new trial after conviction, or 
in case of mistrial.” Ga. Const., art. I, $1 (1945). 


29 217 U.S. at 288. 
30251 U.S. 15 (1919). 
31 Jd. at 18. 

82 355 U.S. at 213. 


83 See United States v. Gilbert, 25 Fed. Cas. 1287 No. 15,204 (C.C.D. Mass 1834), 
for an early case holding that the prohibition against double jeopardy applied equally 
whether the defendant had been acquitted or convicted, and.there was no exception 
for a case where the new trial was sought by the defendant for his own benefit. 
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justified—and no one would doubt it today—the problem as to the effect 
of such an appeal and reversal upon any subsequent trial is one which 
must be decided largely on considerations of what constitutes substantial 
justice in criminal procedure. 

But the decision does seem to represent at least a departure from a 
series of cases which would have led logically to a holding that retrial 
fora greater offense upon reversal of conviction for a lesser offense is not 
violative of any constitutional right. Indeed, the minority opinion in the 
immediate case contends that such had already been clearly held in the 
Trono case.™ It is true that in Trono the Court had before it a statutory 
provision relating only to the Philippine Islands, but the statute was 
worded in substantially the same language as the double jeopardy clause 
of the fifth amendment. Even if it is assumed that the Court was not 
bound by the decision in Trono, it would seem that the reasoning of that 
case would be equally — in the pene case, unless expressly 
overruled. In addition, the reliance placed upon Trono in the decision 
of later cases such as the Brantley and Stroud cases, even though these 
cases involve fact situations clearly distinguishable from Trono, would 
have made desirable the overruling of Trono, or some clearer distinguish- 
ing of it from the present case than the majority opinion provided. A 
sounder rationale would have been provided if the Court had seen fit to 
completely overrule Trono, rather than attempt distinctions that are at 
best highly technical. 


Philip A. Gragan* 


CriminaL Law—ProcepurE—DrarFt EvasiON—DEFENDANT ON A CONSCIEN- 
Tious Opjector CLAIM Is Nor ENTITLED TO Propuction oF FBI REPORT 
—Bouziden v. United States, 251 F.2d 728 (10th Cir. 1958). 


Defendant claimed exemption from being inducted into the armed 
forces on the ground that he was a conscientious objector within the 
meaning of section 6(j) of th Universal Military Training and Service 
Act of 1948, as amended.’ Pursuant to the act, he filed an appeal to the 


34 “Whatever formal disclaimers may be made, neither Trono itself nor the reliance 
placed upon it for more than half a century permits any other conclusion than that the 
Court overrules that decision.” 355 U.S. at 213-14. 

* Winner, 1958 ANnNuat Geo. Wash. L. Rev. Recent Case Note Competition for 
prospective members of the Law Review Staff. 


162 Srar. 612 (1948), as amended, 50 U.S.C. $ 456j (1952). The section grants an 
exemption to any person from being subject to combat training and service in the 
armed forces of the United States, who by reason of religious training and belief is 
conscientiously opposed to participation in war in any form. It also provides that if 
the local draft board: rejects a registrant’s claim for deferment as a conscientious ob- 
jector, an appeal may be made to the appeal board. The board in turn refers the 
claim to the Department of Justice for inquiry and hearing. The Department then 
makes a recommendation which the appeal board is to consider, but need not follow. 
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appeal board and the board referred his case to the Department of Jus- 
tice, which conducted an investigation of his claim. A resume of the 
findings by the Department was given to the defendant. On recommen- 
dation of the Justice Department, the board refused his claim and classi- 
fied him as I-A. On refusing to be inducted, he was indicted for draft 
evasion and convicted by the district court. Defendant sought relief 
from the judgment on the ground that the trial court improperly re- 
fused to apply the rule and philosophy announced in Jencks v. United 
States,? in refusing his demand for the production of FBI reports on his 
conscientious objector claim. Held, affirmed; the Jencks rule does not 
give a draft evasion defendant a right to the production of FBI reports on 
his conscientious objector claim. Further, the long hand notes made by 
the Justice Department hearing examiner at the hearing on defendant’s 
conscientious objector claim are not available to the defendant. 
Under the Universal Military Training and Service Act, a conscientious 
objector does not have the right to see the investigation records made by 
the FBI.* He is only entitled to have a resume of the FBI reports and to 
be given an opportunity to be heard. The statute itself does not pro- 
vide that the resume must be furnished to defendant, but the Supreme 
Court read the requirement into the law to provide procedural regularity 
and basic fair play. The purpose in giving the defendant a fair resume 
of the investigation report is to allow such registrant to explain or rebut it 
and a conviction for refusal to be inducted into the military service will 
be reversed if the defendant is not provided with a copy of the resume.® 
Prior to the decision in United States v. Nugent,’ there was a conflict 
in the circuit courts as to whether or not a defendant had the right to see 
the entire FBI report on which recommendations concerning granting 
of his claim as a conscientious objector were based. The Second Circuit 
held that although the defendant was informed that the reports were 
favorable to him, he was entitled to judge for himself whether such a 
representation was correct by inspecting the original FBI record.* On 
the other hand, contrary results have been reached in the Ninth® and 
Sixth’ Circuits. In the Sixth Circuit, it was held that no constitutional 
rights were violated since the hearing before the appeals board was not a 


2 353 U.S. 657 (1953). 

3 United States v. Nugent, 346 U.S. 1 (1953). 

4 Id. at 6. 

5 Note 3 supra. 

6 Simmons v. United States, 348 U.S. 397 (1955). 

7 346 U.S. 1 (1953). 

8 United States v. Packer, 200 F.2d 540 (2d Cir. 1952), rev'd, 346 U.S. 1 (1953). 

9 Elder v. United States, 202 F.2d 465 (9th Cir.), cert. denied, 345 U.S. 999 (1953). 


ma v. United States, 194 F.2d 508 (6th Cir.), cert. denied, 343 U.S. 957 
). 
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criminal trial in which the defendant was entitled to examine and cross- 
examine witnesses.‘ The Supreme Court in the Nugent decision re- 
solved this conflict and firmly established the rule that a conscientious 
objector is not entitled to have the investigation reports produced for his 
inspection. The Court upheld the procedure, as outlined in section 6(j), 
against a claim that the statutory requirement was not met without the 
disclosure of the FBI report. In arriving at this conclusion, the Court 
put heavy emphasis on the fact that the duties of the Department of 
Justice under section 6(j) were merely advisory and Congress, in estab- 
lishing an advisory inquiry and hearing, did not intend the formalities 
of a trial to be adhered to in these proceedings.’* Such a procedure was 
not a violation of the fifth amendment” and all the claimant was entitled 
to was a fair resume of the report. Thus, the Court achieved a result 
halfway between a full disclosure and a complete denial of the oppor- 
tunity to answer adverse evidence in the investigator’s reports. 

However, when the Supreme Court handed down its decision in 
Jencks v. United States, it laid the foundation for reopening the issue on 
the use of the FBI reports in conscientious objector cases. In that case, 
it was decided that when a witness for the Government took the stand 
against the accused, the latter was entitled to see any statements made to 
the FBI by the witness which related to the witness’ testimony. On this 
basis, defendant in the instant case asserted that he was entitled to test 
the accuracy of the resume at least to the extent of comparing it with 
the original FBI reports themselves, to determine whether the resume 
fairly reflected the contents of those reports. This reasoning was based 
on the premise that the resume was like a witness and therefore should be 
subjected to cross-examination to determine whether or not the appeal 
board received a fair and full report of all favorable information re- 
ceived by the FBI. This contention was rejected. 

Under the rationale of the Jencks case, a district court in United States 
v. Jacobson,'* held that the investigative reports made by the FBI in 
conscientious objector cases must be produced in their original form for 
the defendant’s inspection. The court based its decision on four grounds. 
First, a resume composed of statements made by individuals that are not 
named is an unsubstantial basis for a factual determination and such a 
resume is highly suspect if it can not be compared with the original 
source. Second, the original FBI reports are relevant and material to the 
issues of the case and therefore must be disclosed at defendant’s trial. 
Third, in view of the shift in the Supreme Court’s attitude indicated by 
Jencks, the court felt that Nugent would be overruled if the problem 
was to arise again. Fourth, the concept of justice announced in Jencks 


11 Jd. at 513. 

12 346 U.S. at 9. 

13 Jd. 

14 154 F. Supp. 103 (W.D. Wash. 1957). 
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requires that the original FBI reports, and not a summary thereof, be sub- 
mitted to the defendant.® 

However, in a similar case, the Fourth Circuit in Blalock v. United 
States,!® although recognizing that such contentions have some persuas- 
siveness, nevertheless held the Nugent rules controlling.’* The court con- 
sidered the argument that the resume is analogous to a witness, and should 
therefore be subject to a test to determine its fairness and completeness 
by a process similar to that in cross-examining an adverse witness. How- 
ever, the court refused to accept this argument, “for the point was con- 
sidered and rejected in Nugent.” 18 

The court in the instant case expressly held that a conscientious ob- 
jector is not entitled to the FBI reports during his classification proceed- 
ings nor during his trial, and rejected the defendant’s argument that the 
Nugent case was not controlling because Nugent involved the determina- 
tion of due process standards in relation to a fair hearing by an appeal 
board, whereas the records to be used in the instant case were in defense 
of a criminal trial. In effect, the court said that to allow the Jencks rule 
to extend to conscientious objector cases would be to disregard the 
Supreme Court’s deliberate differentiation in the Nugent case between 
the resume and the full report. 

It is significant that Nugent does not mention United States v. Andols- 
chek,” in which the Court of Appeals for the Second Circuit (prior to 
the ruling in Jencks) recognized the right of an accused to examine in- 
vestigative reports made by the Government in certain criminal cases. 
It is also noteworthy that no reference was made to Gordon v. United 
States*® which, like the Jencks case, dealt with the question of whether 


15 It could be argued that the Jencks case requires production of original reports on 
due process grounds. See Note, 4 WAyYNEL.Rev. 84, 87 (1957). See also Note, 26 
Geo.WAsH.L.REv. 106, 111 (1957), where the author points out that, assuming the 
rationale of the Jencks case to be based on due process, it may be “arguable that in 
an administrative proceeding a refusal by the agency to order the government to pro- 
duce such evidence directly relating to the critical issue would, in effect, . . . [make] 
the record incomplete and voiding any agency order emanating from the proceeding 
for lack of due process . . . . It appears more likely that the Jencks case is based 
not on due process grounds, but on the general supervisory powers of the Supreme 
Court over the . . . federal courts.” But see Communist Party of United States v. 
Subversive Activities Control Board, 26 U.S.L. WEEK 2332 (D.C. Cir. Jan. 9, 1958), 
where the court held that the fundamentals of fair play require that statements made 
to the FBI relating to matter about which a witness testifies before the Subversive 
Activities Control Board must be produced for the defendant’s inspection, in accord- 
ance with the principles of simple justice as promulgated by the Supreme Court in 
the Jencks case. 

16 247 F.2d 615 (4th Cir. 1957). 


17 Jd. at 621. “While Jencks points in the direction of a freer access, in some cir- 
cumstances at least, to FBI files than the Court was willing to sanction in Nugent, it 
is not for us to extend the Jencks doctrine to penetrate the sphere in which the Nugent 
case unmistakably declared the applicable law.” 

18 Td. at 620. 

19142 F.2d 503 (2d Cir. 1944). The Supreme Court took cognizance of the 
Andolschek case in United States v. Reynolds, 345 U.S. 1 (1953), which was decided 
only three months before the Nugent case. 

20 344 U.S. 414 (1953). 
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a defendant had the right to examine reports made by the Government 
and to cross-examine an adverse witness. The lack of any mention in 
Nugent of these two leading cases on the production of Government in- 
vestigative reports is, at least, an indication that the Supreme Court did 
not consider conscientious objector cases to fall within the same area 
as other criminal cases. 

It would appear that the court in the instant case has properly in- 
terpreted Nugent as indicating that the investigation made by the De- 
partment of Justice in conscientious objector cases is in a class by itself 
and that the original reports made by the FBI in such cases are without 
the Jencks doctrine. It is submitted that the principal case and the de- 
cision in Blalock v. United States represents the better view in not extend- 
ing the Jencks rationale to test the accuracy of the resume furnished in 
conscientious objector cases. 

Henry Kitamura 


Evipence—Excitep UTTERANCE—RELATION OF DECLARATION TO EXCITING 
Event—Murphy Auto Parts v. Ball, 249 F.2d 508 (D.C. Cir. 1957), 
cert. denied, 355 U.S. 932 (1958). 


In an action for personal injuries, the court admitted testimony that 
immediately after the injury and while at the scene of the accident, the 
driver employed by defendant, said “. .. [H]e had to call on a customer 
and was in a bit of a hurry to get home. .. .” The defendant’s objection 
was based upon the view that such a statement is inadmissible unless it 
relates to or explains an exciting event. On appeal, held, judgment for 
plaintiff affirmed; the requirement that a declaration relate to or explain 
the exciting event is only one of the factors to be considered in de- 
termining whether the declaration should be admitted as an excited ut- 
terance. 

Relevant and material evidence should be excluded only for compelling 
reasons.! Included within the class of excluded evidence are out of court 
statements which are objectionable due to the lack of opportunity by the 
adversary to cross examine the declarant and expose falsehoods, errors of 
perception, and faulty memory.? The premise of the spontaneous utter- 
ance* exception to the hearsay rule is that declarations of this type have 
a high degree of reliability because they are made when the reflection 
processes are stilled* The most frequent example of spontaneous utter- 
ances appear in personal injury cases, and the basis for admission is en- 
tirely independent of the “admissions” exception.® 


1 Dike v. Golden State Co.; 125 Cal. App. 2d 6, 269 P.2d 619 (1954). 
2 McCormick, Eviwence § 224 (1954). 


3 Morgan, A Suggested Classification of Utterances Admissible as Res Gestae, 31 
Yate L. J. 229 (1922). 


46 Wicmore, Evipence § 1747 (3d ed. 1940). 
5 Semprini v. Boston & Maine R.R., 87 N.H. 279, 179 Atl. 349, 350 (1935). 
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To be within the peau utterance exception, the statement must 
traditionally satisfy three requirements:* (1) All courts agree that the 
declarant must have witnessed’ the exciting® event. The declarant need 
not be a participant in the event, so that a b der’s statement is ad- 
missible. (2) The declaration must be made before there is time to 
meditate,’ and it is not admissible if the declarant was not in an excited 
state when making the statement." There is no fixed time interval, how- 
ever, between the event and the statement, and each case must be de- 
cided on an individual basis.12 (3) The substance of the excited utter- 
ance must relate to and explain the exciting event. Statements which 
divulge only collateral or antecedent facts are generally held to be inad- 
missible regardless of how strongly authenticated they may be by the 
post accident excitement.™* 

The requirement that the statement relate to or explain the event was 
modified by the instant decision, which held that the limitation is not 
absolute but merely one factor to be considered in determining the ad- 
missibility of the utterance. The view adopted is therefore contra to the 
general rule. For example, the ——e rule was applied to the fol- 
lowing statements: a statement made by defendant’s truck driver, after 
an accident, that his brakes were defective and that he and his employers 
had known of the defective condition for some time;'* a statement by 
the manager of the premises, made after plaintiff fell, that, “We had in- 
tended to fix that carpet, but have just neglected to do so”;’® a statement 
made immediately after an auto accident, “[M]y father gave me permis- 
sion to use the truck”;#* and a declaration of a derrick operator that 
the machinery causing an accident was worn out.'" The rationale of 
these decisions establishes that a statement containing facts which are 
collateral or antecedent to the exciting event must necessarily be con- 
sidered as the product of reflection and deliberation. Thus, they lack 
the spontaneity which lends trustworthiness to the utterance. 

Wigmore rejects the requirement that the utterance must explain or 
illuminate the exciting event, believing it to be a spurious limitation mis- 


6 6 Wicmore, Evipence $ 1750 (3d ed. 1940). 

7 Beck v. Dye, 200 Wash. 1, 92 P.2d 1113 (1939). 

8 Note 6 supra. But cf. Morgan, Res Gestae, 12 Wasu.L.Rev. 91, 98 (1937). “There 
is a trend toward unanimity in requiring the startling occurrence. This seems a de- 
cided mistake, for it insists upon an element which has a positive tendency to pro- 
duce inaccurate observation. . . .” 

9 Note 7 supra. 

10 Note 6 supra. 


11 Schwam v. Reece, 13 Ark. 431, 210 S.W.2d 903 (1948). But See Houston Oxygen 
Co. v. Davis, 139 Tex. 1, 161 S.W.2d 474, (1942). 


12 Aetna Life Ins. Co. v. Jones, 80 Ga. 472, 56 S.E.2d 305 (1949). 
18 Annot., 163 A.L.R. 193 (1946). 

14 Barcello v. Biel, 137 N.J.L. 606, 61 A.2d 42, (1948). 

15 Staley v. Royal Pines Park, 202 N.C. 155, 162 S.E. 202 (1932). 

16 Cook v. Hall, 308 Ky. 500, 214 S.W.2d 1017 (1948). 

17 Illinois Cent. Ry. v. Lowery, 184 Ala. 443, 63 So. 952 (1913). 
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takenly borrowed from the verbal act doctrine.1* However, he would 
require the statement to relate to the circumstances preceding it, al- 
though he considers this to be a cautionary rather than logically neces- 
sary restriction.'® He believes that there is no less reason for trusting that 
part of a spontaneous utterance which relates to collateral or antecedent 
facts than any other part.” 

Admittedly, the driver’s statement in the instant case, that he had to call 
on a customer and was in a bit of a hurry to get home, did not relate to 
or explain the exciting event, i.e. the accident, but concerned facts which 
were antecedent to it. The view taken in the case, however, noted that 
such evidence should not be rejected by a mechanical application of the 
rule applied by the majority of the cases. The failure of the utterance 
to explain or relate to the exciting event was considered to be merely an 
indication of reflective thought, as distinguished from a definite absence 
of spontaneity. 

It is submitted that a person, while under the impact of excitement, 
may make spontaneous utterances concerning antecedent or collateral 
events without actually deliberating or considering their effects. Utter- 
ances of this nature may have a direct, although collateral relationship, to 
the exciting event and should not be excluded solely on the basis of 

recedent, unless the trustworthiness of the statement is questionable. 
ndoubtedly, this decision will be criticized severely because it vests the 
determination of the trustworthiness within the discretion of the trial 


court, to the extent of removing an inflexible bar to the admission of a 
statement referring to antecedent or collateral matters. It may however, 
be commended as an effort to further admission of relevant evidence in 
the absence of strong and compelling reasons to the contrary. 


M. Michael Cramer 


FEDERAL TAXATION—APPLICABILITY OF CapiTaL GAINS TREATMENT TO 
CANCELLATION OF ToTaL Output Contracts—Commiissioner v. Pittston 
Co., 252 F.2d 344 (2d Cir. 1958). 


The taxpayer entered into a contract with the Russell Fork Coal Co. 
to buy the entire output of Russell’s coal mines, and Teceived an eight 


186 WicMore, EviveNnce $ 1754 (3d ed. 1940) “In the genuine Verbal Act Doctrine, 
the admissibility of the actor’s utterance is based on the assumption that the main act 
itself was colorless, and required to be made more definite in one respect or another ; 
the test is whether the act was ‘equivocal,’ and whether the utterance tends to remove 
this equivocality and give definite effect. Now the language of this limitation is also 
found borrowed for the present Exception. But in this spurious. use of it there is 
found no requirement that the act itself shall have been equivocal, but merely the 
requirement that the declaration shall tend to ‘illustrate’ it, . . . to ‘explain it... .’” 

Cf. Spontaneous Exclamations in the Absence of a Startling Event, 46 Cocum.L.REv. 
430, 437 (1946). “Probably this requirement means no more than that what the dec- 
laration reports must be relevant.” 


19 Note 6 supra. 
20 Tbid. 
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per cent discount on the selling price of all coal purchased. This ten year 
contract was signed in conjunction with another contract which gave the 
taxpayer considerable control over the Russell Co., in return for a large 
loan to construct necessary facilities. In 1949, and following repayment 
of the loan, the parties entered into an agreement to terminate the con- 
tract, and the taxpayer surrendered all rights under the output agreement. 
The consideration of $500,000 was reported by the taxpayer as a long 
term capital gain but the Commissioner, in a notice of deficiency, de- 
termined this amount was not received as the result of a sale or exchange 
of a capital asset and was reportable as ordinary income. The Tax 
Court! overruled the Commissioner and held there was a sale under 
section 117 of the Internal Revenue Code of 1939.2 Held, reversed; the 
surrender of rights under an exclusive output contract is not of sufficient 
“substance” to allow capital gains treatment as the sale or exchange of a 
capital asset. 

Section 117 of the Internal Revenue Code of 1939 defined long term 
capital gain as “the gain from the sale or exchange of a capital asset held 
for more than 6 months.” * A capital asset is described as property held 
by the —— but the Code clarifies this definition only by listing 

roperty excluded from the capital asset definition.* The Code likewise 
ails to provide a definition of what would constitute a sale or exchange 
so that the problem of construing property as a capital asset and sale or 
exchange has fallen largely on the courts.® Congress, with the intent to 
remove uncertainty from this section in the area of contract rights, en- 
acted section 1241° of the 1954 Code. This new provision provided that 
cancellation of leases and distributor agreements constituted an exchange, 
and consideration received by the lessees and distributors would be given 
capital gains treatment. No provision specifically referred to the re- 
lease or surrender of contractual rights as are present in the instant case 
and any determination of capital gain treatment of this transaction is de- 
pendent upon case law.’ 

Historically, long term capital se have received preferential treat- 
ment,® but great definitional problems have resulted in determining ex- 


1 Pittston Co., 26 T.C. 967 (1956). 

253 Strat. 50 (1939). 

3 Int. Rev. Cope of 1939, $117 (a) (4), as amended, 56 Star. 843 (1942). (Now 
Int. Rev. Cope of 1954, § 1222). 

4Inr. Rev. Cope of 1939, $117 (a) (1), 53 Strat. 50 (1939). (Now Int. Rev. Cope 
of 1954, § 1221). 

5 Note, 69 Harv.L.Rev. 737 (1956). 

6 Int. Rev. Cope of 1954, § 1241. “Amounts received by a lessee for the cancella- 
tion of a lease, or by a distributor of goods for the cancellation of a distributor’s agree- 
ment (if the distributor has a substantial capital investment in the distributorship), 
shall be considered as amounts received in exchange for such lease or agreement.” 

7 Commissioner v. Pittston, 252 F.2d 344 (2d Cir. 1958). 

§ Revenue Act of 1921, § 206, 42 Srat. 232. Under the Int. Rev. Cope or 1954 
$$ 1201, 1202, long term capital gains are taxable at a maximum rate of twenty-five 
per cent. When these sections are compared to $1, which graduates ordinary income 
from twenty per cent to a maximum of ninety-one per cent, the value of profit being 
treated as long term capital gam can readily be seen. 
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actly what constitutes a capital gain. The courts are confronted, in each 
transaction, with two difficult issues: (1) is the subject matter a capital 
asset and, (2) is the transaction a sale or exchange?*° The Supreme Court 
has held that to effectuate congressional intent, the definition of a —s 
asset must be narrowly construed and its exclusions interpreted broadly." 
The exclusions can be generally construed to divide “business” from “in- 
vestment” in order to protect the conversion of capital investment, but 
not transactions in property which are the normal sources of business 
income.” In the instant case the Commissioner did not attack the trans- 
action on the theory of the absence of a capital asset, but on the lack of 
a valid sale or exchange.’* 

Common usage is not determinative of what constitutes a sale or ex- 
change under section 117,‘ although the essential element is the acquisi- 
tion of property by the transferee.’* This element is not satisfied unless 
the legal rights of the taxpayer are acquired and not merely extinguished, 
even though valuable benefits may pass to the payer of the consideration.’* 
Intangible property is comprehended within the definition and may be 
the subject of a sale or exchange.” It is necessary, however, to examine 
the of right that the transaction concerns, in order to determine if it 
involves sufficient “substance” to be a capital asset which may be subject 
to a sale or exchange.’® 

The sale or surrender of a life interest in a trust is the sale of a capital 
asset and results in capital gain treatment.’ It is a transfer of an interest 
in property, despite the predominant aspect of right to receive income.” 
Amounts received by a lessee for the assignment”? or termination of a 
lease likewise constitute gain from the sale of a capital asset and this was 
the prevailing law prior to its codification as section 1241.% Property 


® See Surrey, Definitional Problems in Capital Gains Taxation, 69 Harv.L.Rev. 985 
(1956). 

( - See Note, The Elements of a § 117 “Sale or Exchange”, 53 Cotum.L.REv. 976 

1953). 

11 Commissioner v. P. G. Lake, Inc., 26 U.S.L. WeEex 4249 (U.S. Apr. 14, 1958) ; 
Corn Products Co. v. Commissioner, 350 U.S. 46, 52 (1955); Hort v Commissioner, 
313 U.S. 28 (1941). 

12 Burnet v. Harmel, 287 U.S. 103 (1932). 

18 Pittston Co., supra note 1. 

14 Supra note 10. 

15 Bingham v. Commissioner, 105 F.2d 971 (2d Cir. 1939). 
as E. McCartney, 12 T.C. 320 (1949); Spencer Thorpe, 42 B.T.A. 654 

17 Jones v. Corbyn, 186 F.2d 450 (10th Cir. 1950) ; Commissionr vy. Golonsky, 200 
F.2d 72 (3d Cir. 1952), cert. denied, 345 U.S. 939 (1953). 

18 Note, 42 Ky.L.J. 470 (1954). 

19 McAllister v. Commissioner, 157 F.2d 235 (2d Cir. 1946). 

20 Blair v. Commissioner, 300 U.S. 5 (1937). The transfer must be irrevocable for 
ten years or more in order to transmute it into property of substance that is recognized 
by the code. Int. Rev. Cope or 1954, § 673. 

21 Walter H. Sutliff, 46 B.T.A. 446 (1942). 

22 Commissioner v. Golonsky, 200 F.2d 72 (3d Cir. 1952). 

23Chapman and Mason, Recent Legislative Developments in Capital Gains and 
Losses, 42 Cornett L.Q. 138, 140 (1957). 
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rights in a lease have been held to be of sufficient “substance” to be trans- 
ferred to the lessor and are not extinguished by cancellation or termina- 
tion.* But capital gains treatment is not accorded to proceeds received 
by the lessor to cancel a lease, as this is the substitute for ordinary in- 
come.?5 


If a contract is the equivalent of the right to receive income, capital 

ins treatment will be denied to any consideration received for its 
transfer.2® This category included the cancellation or release of em- 
ployment contracts, which may constitute property, but which are also 
contingent rights to receive compensation for services to be performed 
in the future.?”_ Earned income is taxable to the person who earns it and 
where a fixed right to income resulting from services performed is trans- 
ferred, the consideration is taxed as ordinary income.”® 


The courts have little difficulty in holding that transfers of contract 
rights in leases and life estates are property of sufficient “substance” to 
be subject to capital gain treatment. Likewise, there is no problem in 
holding that amounts obtained from the transfer of contracts containing 
rights merely to income, as found in employment contracts, are taxable 
as ordinary income. There is a conflict in the holdings of the courts, 
however, in those situations involving the transfer of contract rights not 
covered by these two categories. 


A personal service contract in the form of a franchise agreement in- 
volving other rights”® was held not to be the assignment of future income 
when transferred to the purchaser of the issuing company. An exclusive 
insurance agency contract was held, in Jones v. Corbyn,5* to contain 
property rights of “substance” in the form of a production force and de- 
veloped sales areas, and these rights were not extinguished by termination 
but remained in existence in the hands of the transferee. This transaction 
was treated as a sale, but in General Artists v. Commissioner? where a 
booking agent assigned an exclusive contract for the services of a per- 
former to another agent, no sale was found. The contract was held 
to relate to personal services which could not be “sold”, but the strong 
dissent argued there was a property right similar to that found in Jones 
v. Corbyn and therefore of sufficient “substance” to be transferred. 
Upon appeal, the Second Circuit resolved the argument on other 


24 Commissioner v. McCue Bros. & Drummond, Inc., 210 F.2d 752 (2d Cir.), cert. 
denied, 348 U.S. 829 (1954). 

25 Hort v. Commissioner, 313 U.S. 28 (1941). 

26 Herman Shumlin, 16 T.C. 407 (1951). 

27 General Artists Corp., 17 T.C. 1517 (1952). 

28 Commissioner v. Eubanks, 311 U.S. 122 (1940). 

28 The taxpayer sold the exclusive right to develop a sales area, right to all royalties 
from future sales, right to future royalties to be paid by existing licensees, office files 
and records, and good will. 

30 Elliott B. Smoak, 43 B.T.A. 907 (1941). 

31 Supra note 17. 

32 General Artists Corp., 17 T.C. 1517 (1952). 
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grounds.** The a pellate court looked to the intent of the parties and 
determined that although the contract was assignable there was a prior 
agreement between the assignee and the performer to make a new con- 
tract. This fact caused the rights of the taxpayer to be terminated rather 
than transferred because, in essence, they were released to the former to 
make a new contract with the other agent. On this theory the court 
was free to use the rule laid down in Commissioner v. Starr Bros.,3* that 
the release of a negative covenant by a promisee does not transfer the 
rights to the promisor but merely results in such rights coming to an end 
and vanishing. The Starr case involved the tax treatment of consideration 
received by a drug store for the termination of an exclusive contract for 
the sale of certain drug items. In holding this to be ordinary income, the 
court drew an analogy to the surrender of a note to the maker, and noted 
that in such a case there was no sale or exchange because the note, as an 
asset, could not survive when returned.** The Second Circuit, however, 
has allowed a release of a negative covenant to be treated as a sale or ex- 
change in the limited area of leases** and life estates.*7 

In Commissioner v. Goff** the Third Circuit followed the lead of the 
Tenth Circuit’s decision in Jones v. Corbyn by holding that the transfer 
of contract rights which are far more “substantial” than merely the right 
to income are entitled to capital gains treatment. The right to the total 
output of certain machines, in the Goff case, was held to constitute a 
“substantial” right in property and a sale was found on the return of their 
exclusive control to the operator. The Commissioner contended that 
there was a termination of a negative covenant and the rule in the Starr 
and General Artists decisions should be followed, but the court dis- 
tinguished the rights involved in those cases as being “less” substantial. 
The Commissioner also contended that although the rights involved were 
capital assets they did not remain as such when terminated. The opinion 
stated that a transfer of these rights to a third party would make capital 
gains treatment applicable to the consideration received and the court, in 
dicta, indicated that the person to whom a tangible right is transferred 
should not affect the question of whether the transfer is a sale or ex- 
change.*® 

In the most recent case covering this matter, Comrmrissioner v. P. G. 
Lake, Inc.,* the Supreme Court has further indicated that capital gains 
treatment will be narrowly applied and limited to that property com- 
monly considered to be the product of capital investment such as real 


33 General Artists v. Commissioner, 205 F.2d 360 (2d Cir.), cert. denied, 346 U.S. 
866 (1953). 


34 204 F.2d 673 (2d Cir. 1953). 

35 Bingham v. Commissioner, supra note 15. 

36 Commissioner v. McCue Bros. & Drummond, Inc., supra note 24. 

87 Supra note 19. 

88 212 F.2d 875 (3d Cir.), cert. denied, 348 U.S. 829 (1954). 

39 Ibid. 

40 Commissioner v. P. G. Lake, Inc., 26 U.S.L. Week 4249 (U.S. Apr. 14, 1958). 
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property, stocks, and other tangible property. Five cases were consoli- 
dated for argument and all involved the question of whether the assign- 
ment of production payment rights Pranete of mineral interests in oil 
and sulphur were transfers that were subject to capital gains treatment. 
Despite the fact that oil payments are considered an interest in land, the 
consideration received was held to be taxable as ordinary income on the 
ground that the assignments transferred only the right to receive future 
income. The Lake case is distinguishable from the instant case since it 
involved the assignment of property by the owner, rather than the sur- 
render of contract rights by the transferor to the transferee. The deci- 
sion, however, does indicate that the Supreme Court will examine each 
transaction carefully to determine if the mere fruits of labor or invest- 
ment are transferred and will permit capital gains treatment only if the 
investment itself is the subject of the transfer. 

In the instant case the exclusive output contract was assumed to be a 
capital asset. The decisive point in issue was whether the rights under 
the contract could be subject to a sale or exchange. The transferee was 
found not to have received enlarged property rights by reason of the 
transfer, since the transaction involved the extinguishment of naked con- 
tract rights. The dissent agreed with the Tax Court that the transferee- 
payor received substantial property rights in the coal it produced and 
these rights were the same as those formerly held exclusively by the tax- 
payer, so that the transfer could have been held to constitute a sale or 
exchange. This appears to be a valid argument, in the light of the Third 
Circuit’s determination in the Goff case, that once rights are of sufficient 
substance to be capital assets the person to whom they are transferred 
should not affect the question of sale or exchange. The court did not 
clarify doubts arising from the application of section 1241 and passed 
over it by commenting that it was not clear whether Congress intended 
to narrow or broaden the treatment of capital gains in this area. 

The rationale of the majority in the principal case would appear to 
produce two interesting conclusions: (1) The sale or exchange issue tends 
to obscure the tax treatment of any gain derived from the relinquishment 
of contract rights, because the real question is whether the aggregation 
of rights, privileges, and business advantages arising from the contractual 
arrangement is sufficient in terms of substantiality to constitute a capital 
investment in the hands of the taxpayer. If that test is met, as the dis- 
senter in the instant case would have held, the business arrangement 
would ordinarily carry over to the other party to the transaction, and the 
sale or exchange issue is met. (2) Section 1241 adds to the already con- 
fused and complex definitional assumptions underlying the capital gains 
preference. The instant case tends to illustrate an approach to the re- 
quirement of this section that the taxpayer have a “sufficient” capital in- 
vestment in the contract. The instant case clearly points to the difficulties 
that may be expected with respect to the “sufficiency” of the investment. 

However, if the dominant advantage in a contractual arrangement 
similar to that in the instant case consists of a right to receive future in- 
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come, the decision of the Supreme Court in Lake would seem to indicate 
a lack of relevance in an approach like that employed in the instant case. 
Thus, elaborate analytical exertions to “construct” capital asset out of an 
aggregate of intangible rights, privileges, and advantages flowing from a 
contractual or business arrangement, to satisfy the conventional notions 
that there must be a conversion of a capital investment, may lose touch 
with a more fundamental counter-requirement that a conversion of 
rights to future income is excluded from capital gains treatment. 


Edward W. LeBaron, Jr. 


PATENTS—CHEMICAL PRACTICE—SUFFICIENCY OF DISCLOSURE—GENUS AS 
Support For UNpISCLOSED Species— Watson v. Bersworth, 251 F.2d 898, 
116 U.S.P.Q. 79 (D.C. Cir. 1958), petition for cert. filed, 26 U.S.L. 
Week 3284 (U.S. Apr. 4, 1958) (No. 896). 


Appellee, Bersworth, instituted action under 35 U.S.C. § 1451 to au- 
thorize the appellant, Commissioner of Patents, to issue a patent contain- 
ing claims directed to specific organic compounds. The application was 
a continuation-in-part of a parent application which generically disclosed 
the specific compounds now sought to be patented. The Patent Office 
rejected claims to the specific compounds on two patents published 
more than a year prior to the filing date of the instant application. The 
appellee was refused the benefit of the earlier filing date of the parent ap- 
plication, because the generic disclosure in the parent application failed 
to furnish sufficient basis for the claimed species.*?, The District Court, in 
reversing the Patent Office, found that under the doctrine of continuity* 
appellee was entitled to the earlier filing date since the testimony of ex- 

rt witnesses showed that the generic disclosure in the parent applica- 
tion would lead one skilled in the art directly to the = claimed in 
the instant application. Held, reversed; a species application may not 
have the benefit of the filing date of a genus application merely because 
the species falls within the scope of the genus and obviously could be 
determined from the generic disclosure by one skilled in the art. 

In view of the low degree of predictability in the chemical arts,® the 
inventive concept of a species may be distinct and different from the 
inventive concept of a genus. Thus, an inventor may conceive a species 


1 Patent Act of 1952, 66 Srat. 792, 35 U.S.C. § 145 (1952). 


2 File of Bersworth Application No. 215,380 filed March 13, 1951, Paper No. 19. 
Transcript of Record, page 272(a), Bersworth v. Watson, 159 F. Supp. 12, 116 
U.S.P.Q. 87 (D.C. D.C. 1956). 


3 Godfrey v. Eames, 68 U.S. 317 (1863). 

4 Bersworth v. Watson, supra note 2. 

5 Schering Corp. v. Gilbert, 153 F.2d 428, 433, 68 U.S.P.Q. 84, 89 (2d Cir. 1946). 
6 In re Shokal, 242 F.2d 771, 113 U.S.P.Q. 283 (C.C.P.A. 1957). 
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without conceiving the genus of which it is a member.’ Similarly, the 
inventor of a genus may conceive the genus without the conception of a 
particular species encompassed by this genus.® 
This has given rise to the question whether a generic disclosure will 
ever support a claim to a species falling within this generic disclosure that 
has not been specifically mentioned. This problem most frequently arises 
where a party in interference, having disclosed a genus supported by 
icular species, desires to make his opponent’s species claim as a 
“count” of the interference even though he has not disclosed this par- 
ticular species.? This situation may also arise in questions of new matter 
where an applicant desires to insert an undisclosed species in an applica- 
tion that disclosed only a genus in order to overcome a rejection on in- 
sufficiency of disclosure.’° The instant case is illustrative of a related sit- 
uation wherein an applicant finds it necessary to rely on the filing date 
of an earlier application in which he disclosed a genus encompassing the 
later claimed species in order to overcome an intervening reference. 
Very similar to this is the circumstance in which an applicant desires to 
rely on the date of his earlier filed foreign —— iscl a genus 
to establish priority of a species claim in a later filed United States ap- 
plication."* 
One of the earliest, and the leading decision in this field, is In re Mraz, 
decided in 1911. In this case, in ruling on the sufficiency of a generic 
disclosure as support for a chemical species not disclosed in the original 


specification, the court held that an applicant may not include and claim 
a specific chemical species not originally disclosed merely because it 


comes within the scope of the disclosed genus."* However, the court 
further found that the disclosed genus in the application as filed did not 
even encompass the claimed species.'* 

The above holding has been followed and expanded in subsequent 
cases.15 In another leading case, In re Collins,’* the genus composition 


7 Ibid; Kyrides v. Anderson, 121 F.2d 514, 50 U.S.P.Q. 131 (C.C.P.A. 1941); Ex 
parte Lorand, 107 U.S.P.Q. 304 ( Pat.Off.Bd. ofApp. 1955). 

8 Drew v. Van Cleef, 56 U.S.P.Q. 478 (Bd. of Intf. Exrs. 1942). In holding a 
generic disclosure insufficient to support a species: “[TJo accept such a recitation of 
all inclusive possibilities as the disclosure of an invention . . . is to allow one who 
is sufficiently prolix in specification writing to profit by the discoveries of those sub- 
sequently working in the art.” 

9JIn re Collins, 75 F.2d 1000, 25 U.S. oat 38 (C.C.P.A. 1935) ; Prutton v. Fuller, 
230 F.2d 459, 109 U.S.P.Q. 59 (C.C.P.A. 1956 

10 In re Mraz, 36 App. D.C. 435, 1911 C.D. Ne (D.C. Cir. 1911). 

11 Engelbrecht v. Rogers, 148 F.2d 102, 64 U.S.P.Q. 582 (C.C.P.A. 1945). 

12 In re Mraz, supra note 10. 

18 Td. at 438. 

14 Ibid. The genus disclosed in this case was “oxygenated solution.” The particular 
species “bonemeal” obviously was not a member of this genus. 

15 Jy re Collins, supra note 9; In re Crowell, 84 F.2d 206, 30 U.S.P.Q. 28 (C.C.P.A. 
1936) ; Thompson v. Dickie, 110 F.2d 98, 44 U. 'S. P.Q. 514 (C.C.P.A. 1940). Minnesota 
Mining & Mfg. Co. v. Carborundum Co., 155 F.2d 746, 69 U.S.P.Q. 288 (3d Cir. 1946). 

16 In re Collins, supra note 9. The genus here was one or more polyhydric alcohols 
while the species disclosed contained only one polyhydric alcohol. 
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included “one or more” of a specified group of compounds. Each of the 
several species used to support this genus included only one of these 
compounds. On the basis of the Jn re Mraz doctrine and also on the 
ground that the particular species possessed new and unobvious properties 
as compared to the properties possessed by other members of the genus, 
this disclosure was held insufficient to support a composition claim 
which included two specific compounds not originally disclosed.” 

In an analogous case, In re Prutton,’* a generic disclosure in a parent 
application was relied on to support a particular species. The parent case 
disclosed that compounds having desired characteristics may be produced 
by treating any member of one extensive list of compounds with members 
of another extensive list of compounds. This disclosure was held insuf- 
ficient to support the use of any particular reactants from these lists. 
However, the decision of the court was influenced by the fact that the 
parent case did not disclose a single specific example of the desired re- 
action product or any method for obtaining this product.’® Similarly, in 
Engelbrecht v. Rogers, the applicant’s foreign application disclosed lists 
of compounds to be reacted but was held insufficient to support a specific 
composition. Here, as in In re Prutton, the specification lacked a dis- 
closure of a specific exemplary compound and of a method for producing 
such a compound. 

The case of Minnesota Mining & Manufacturing Co. v. Carborundum 
Co.”* represents another application of the doctrine of In re Mraz. Here, 
as in the instant case, a generic disclosure was held to be insufficient sup- 
port for a species encompassed by the genus. However, in this case, in 
contradistinction to the instant case, the species did not have the same 
characteristics as the other members of the genus.??_ Thus, the generic 
disclosure not only failed to single out the species but it also failed to 
describe any unique properties which set it apart from the other species 
included in the genus. 

The decision in the instant case constitutes a further extension of the 
basic doctrine of In re Mraz. Although the genus of Bersworth’s parent 
application encompassed thousands of compounds, the species of the 
instant application was shown by expert testimony to be one of the most 
obvious members within the scope of this genus.?* No new or unex- 
pected —— were attributed to the particular species and the method 
of producing other quite analogous species was disclosed in the parent 
application so that one skilled in the art could produce the species of the 


17 Jd. at 1002. 

18 In re Prutton, 200 F.2d 706, 96 U.S.P.Q. 147 (C.C.P.A. 1952). 

19 Td. at 710. 

20 Engelbrecht v. Rogers, supra note 11. 

21 Minnesota Mining & Mfg. Co. v. Carborundum Co., supra note 15. 
22 Td. at 751. 


23 The evidence was so convincing that the dissenting judge in the instant case 
concluded that the generic disclosure was only a concentrated formula for six specific 
organic compounds. 
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instant case. Yet, apparently influenced to a considerable extent by the 
extreme breadth of the genus of the parent application,** the court in- 
voked the doctrine of In re Mraz holding that “as a matter of law” the 
species was not supported by the genus. 

The decision in the present case appears to be justified in view of the 
distinct and different inventive concepts of a genus and a particular 
species encompassed by this genus. From the decisions reviewed above, 
it appears that the obviousness of a particular species should not be con- 
sidered the criterion of determining whether a genus supports a par- 
ticular species, but rather the test should be whether the inventor has 
actually conceived the particular species in conceiving® the genus. 


Franklin D. Wolffe 


RopinsoN-PaATMAN Act Price DiscrRiMINATION—SUPERIOR Pusiic Ac- 
CEPTANCE AS A Bar TO A SECTION 2(b) Meretinc ComMPETITION DEFENSE 
—In Re Anheuser-Busch, Docket No. 6331, F.T.C., Sept. 10, 1957. 


Respondent, Anheuser-Busch (hereinafter AB), a national seller of beer 
historically marketed at premium prices, lowered the price of its product 
to retailers in the St. Louis market, and only in the St. Louis market, by 


two successive reductions' to exactly the same price as its principal 
regional beer competitors. At the time when such reductions were 
initiated, these competitors ranked one, two and three in said market and 
had market shares decreasing to 38.9% for Griesedieck Western (herein- 
after GW), increasing to 29.4% for Falstaff, and decreasing to 14.4% 
for Griesedieck Brothers (hereinafter GB).? AB ranked fourth with an 
increasing share of 12.5%.* In the period six to eight months after the 
second reduction, the respective market shares were AB, 36.84%; Falstaff, 


24 Watson v. Bersworth, 251 F.2d 898, 900, 116 U.S.P.Q. 79 (D.C. Cir. 1958), peti- 
tion for cert. filed, 26 U.S.L. Week 3284 (U.S. Apr. 4, 1958) (No. 896). 

25 It is considered that the principle of the case would be improperly extended by 
substituting the word “disclosed” for “conceived”. Circumstance may arise where, 
although the species is not actually disclosed it would be inherently conceived. For 
example, a genus of halogens might be allowed as support for chlorine or lower 
alkyl may be sufficient support for ethyl. 

1The first reduction, initiated January 3, 1954, lowered the price from $2.93 to 
$2.68 per case, but was insufficient to be reflected in the retailer’s price to the con- 
sumers. The second reduction to $2.35 per case took place on June 21, 1954. 

2A “national” beer seller is one who sells beer in all 48 states; a “regional” seller 
sells in a multiple state region but not nationally; and a “local” seller sells in one 
rag on ry geographically small area. See initial decision, paragraph 6, dated Octo- 

r 23, 1956. 

3 “Decreasing” indicates that in the year period immediately prior to the reduction 
the market share was going down; “increasing” indicates the converse, see initial 
decision, paragraph 10, dated October 23, 1956. 

4 However, during the 1952-1954 period prior to the reductions AB’s share of the 
national market had receded from 7.8% to 6.61%. : 
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29.56%; GW, 24.67%; GB, 4.99%.5 The FTC complaint charged AB 
with price discrimination in violation of section 2(a) of the Robinson- 
Patman Act® and injury in the first line of competition (Anheuser’s com- 
petitors), and respondent pleaded, inter alia, that under section 2(b) of 
the Act,’ its lower prices were made in good faith to meet a competitor’s 
equally lower price. Held, ordered to cease and desist; elimination of 
historic price differentials between premium products and products en- 
joying less public acceptance, to meet exactly the competitor’s lower 
price, does not fulfill the requirements of the “meeting competition” de- 
fense of section 2(b). 

The Clayton Act,® which first mentioned price discrimination directly, 
was enacted to strengthen the basic antitrust statute, the Sherman Act.® 
In response to allegations of weaknesses in the Clayton Act, the Robinson- 
Patman Act came into being.’ Section 1 of Robinson-Patman is a specific 
amendment of the language of section 2 of the Clayton Act, and a part 
of the antitrust laws. 

Section 2(a) of the Robinson-Patman Act applies to geographical price 
discriminations,'* and as applied against AB in the present case, discrimi- 
nation was found between the favored customers in the St. Louis market 
and customers in all other markets.4* The en injurious effect on 
competition, which must be shown,"* was found to lie in the loss of sales 


5 In addition, the share of all other sellers in the market increased from 4.8% on 


December 31, 1953, to 7.21% on July 31, 1955. AB argued that this indicated a favor- 
able effect on competition. 


6 49 Srat. 1526 (1936), 15 U.S.C. § 13(a) (1952), providing in part omitting 
commerce jurisdictional elements), 

It shall be unlawful for any person .. . either directly or indirectly, to dis- 
criminate in price between different purchasers of commodities of like grade and 
quality . . . where the effect of such discrimination may be substantially to 
lessen competition or tend to create a monopoly in any line of commerce, or to 
injure, destroy, or prevent competition with any person who either grants or 
knowingly receives the benefit of such discrimination, or with customers of 
either of them... . 

749 Strat. 1526 (1936), 15 U.S.C. $13(b) (1952), which contains the provisio, 

Provided, however, that nothing herein contained shall prevent a seller rebut- 
ting the prima facie case thus made by showing that his lower price . . . to any 
purchaser or purchasers was made in good faith to meet an equally low price 
of a competitor. ... 

8 38 Stat. 730 (1914), 15 U.S.C. $13 (1952). 

® 26 Strat. 209-210 (1890), 15 U.S.C. $$ 1-7 (1952). 

10 See FTC, Frnar Report oF CHAIN Store INVESTIGATION (1934), and Report, 
ATTORNEY GENERAL’s NATIONAL COMMITTEE To StuDy THE ANTITRUST Laws 155-6, 
160 (1955). 

11 Nashville Milk Co. v. Carnation Co.,—U.S.—,78 S.Ct. 352 (1958). 

12 Corn Products Refining Co. v. FTC, 324 U.S. 726 (1945); FTC v. A. E. Staley 
Mfg. Co., 324 U.S. 746 (1945). 

13 However, it is significant that there existed an historic geographical price dif- 
ferential, the $2.93 St. Louis price contrasting with Los Angeles and Kansas City prices 
of $3.80 and $3.15, other markets lying between these extremes. After the reduction to 
$2.35, the $.80 discrimination against Kansas City was still less than a previous $.87 
“discrimination” against Los Angeles (where AB also had a brewery). 

14 Automatic Canteen Co. v. FTC, 346 U.S. 61, 78 (1953); In re General Foods 
Co., FTC Dkt. No. 5675 (1954). 
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by AB’s competitors, Falstaff, GB, and GW, which was considered to be 
a substantial lessening of competition and to have the further effect of 
“tending to create a monopoly and having the potentialities to continue 
to do so.” 35 

The Robinson-Patman Act is directed to “individual competitive situa- 
tions,” and meeting a competitor’s price established pursuant to a at 
system is not encompassed within the scope of the section 2(b) defense."* 
Language has appeared indicating further that the competitor’s price must 
be “lawful,” 17 but the law has not yet been clearly established on this 
point.’® Essentially, it is considered that “good faith” is not present where 
meeting competition is used to establish an otherwise unlawful pricing 
system.’® Reasonably believing that the offered discriminatory price is 
the competitor’s price, where in fact it is not, may be “good faith”;?® 
moreover, the discriminatory price may be continued where the com- 
petitor’s offer has once been made, even though it has not been directly 
re-offered.”1 

Section 2(a) is specifically directed to “goods of like grade and 
quality” 2? and this test must be met in charging price discrimination. 
Obviously, different prices may be charged for goods of different in- 
trinsic value; however, the differences must be significant. In the early 
years of the administration of Robinson-Patman, the Commission estab- 
lished that “like grade and quality” referred to the physical character of 
the goods. Thus, in the Hansen Inoculator and U.S. Rubber cases,* cease 


and desist orders were issued against the practice of charging different 
prices for identical products sold under the manufacturer’s trade mark to 
some retailers and under a “private brand” to other retailers who owned 
such brands. 

A defense under section 2(b) of the act is a complete defense, and 


15 Opinion of Commission, page 4. 

16 FTC v. A. E. Staley Co., supra note 12. 

17 Standard Oil Co. v. FTC, 340 U.S. 231 (1951). 

18 Compare Standard Oil v. Brown, 238 F.2d 54, 58 (Sth Cir. 1956), and Enterprise 
Industries v. Texas Co., 136 F. Supp. 420 (D. Conn. 1955) with Standard Oil v. FTC, 
233 F.2d 649 (7th Cir. 1956), and Commission’s decisions in In re C. E. Neihoff & 
Co., Dkt. No. 5768 (1955), aff'd as modified, 241 F.2d 37 (7th Cir. 1957), original 
order reinstated, — U.S. —, 78 S.Ct. 377 (1958), and In re E. Edelmann & Co., Dkt. 
= ted (15%), aff'd, 239 F.2d 152 (7th Cir. 1956), cert. denied, —U.S.—,78 S.Ct. 

(1958). 

19 FTC v. A. E. Staley Mfg. Co., 324 U.S. 746 (1945) ; FTC v. Cement Institute, 
333 U.S. 683 (1948) ; FTC v. National Lead Co., 352 U.S. 419 (1957) ; FTC v. Stand- 
ard Oil Co., — U.S. —, 78 S.Ct. 369 (1958). 

20 Samuel H. Moss, Inc. v. FTC, 155 F.2d 1016 (2d Cir. 1946), modifying 148 F.2d 
378, 379 (2d Cir. 1945). 

21 FTC vy. Standard Oil Co., supra note 18. 

22 Note 6 supra. 

23 In re Hansen Inoculator Co., 26 FTC 303 (1938); In re United States Rubber 
Co., 28 FTC 1489 (1939). In U.S. Rubber, respondent sold tires to Montgomery 
Ward, Western Auto, etc., marked with their private brands, at prices lower than 
those charged independent retailers for identical tires marked with respondent’s na- 
tionally promoted brand names. 

24 Standard Oil v. FTC, supra note 17. 
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may not be avoided by mere changes in the language of the findings of 
fact and law where the intent of the statutory defense is thereby 
ignored.*° Since, as indicated above, the term “good faith” has been con- 
sidered to refer only to the lack of intent to establish an otherwise un- 
lawful pricing system or to the honest belief that the lower discriminatory 
price is in fact the price offered by a competitor, it would appear on the 
face of the facts that AB had established a complete defense. Clearly 
there was no issue of an illegal pricing system involved, and equally clear- 
ly the lowered price offered by AB was identical to that of its competi- 
tors. 

Nevertheless, in the principal case the opinion of the Commission fol- 
lowed that of the hearing examiner and rejected the defense. The Com- 
mission’s opinion stated that the defense failed because AB was — 
undercutting its competitor’s prices since its product, principally Bud- 
weiser beer, had been regarded by the public as a superior product.*® 
Thus, the Commission found that the public would believe that it was 
getting greater value for its purchase price when buying AB’s beer than 
it would when buying Falstaff’s, GW’s, or GB’s beer. The facts in evi- 
dence, on which this conclusion was based, included AB’s overall national 
size and advertising capacity and policies, but primarily the conclusion 
as to public reaction seemed to be based on the substantial shift of patron- 
ization of brand names by the beer customers. That is, the facts the Com- 
mission relied on to void an otherwise completely valid section 2(b) de- 
fense were the same facts which showed a violation of the provisions of 
section 2(a), namely the effect of respondent’s activity. This is sub- 
stantially analogous to the position taken by the Commission on rehearing 
of the Standard Oil case and subsequently rejected by both the court of 
appeals and the Supreme Court.*? 

The “superior public acceptance” theory propounded in the present 
case is substantially the same as that applied by the Commission in the 
Minneapolis-Honeywell case*® and its second Standard Oil opinion.” 
However, the theory has consistently failed to receive judicial support. 
Where it has been presented the cases have either been disposed of on 
other grounds* or have at least impliedly rejected the concept.** On the 


25 FTC v. Standard Oil Co., supra note 18. 

26 See Opinion, page 6. 

27 Standard Oil Co. v. FTC, supra note 17; FTC v. Standard Oil Co., supra note 18. 

28 44 F.T.C. 351 (1948), “When price differentials of an established schedule reach 
a point where they cannot be justified by cost differences, it is unsound and inconsist- 
ent to urge that they then become prices which have been made in good faith to meet 
equally low or lower prices of competitors simply because they may not be lower 
than competitors’ prices. To accept this proposition would mean that any seller of a 
commodity which generally sells at a premium price may freely discriminate among 
its customers so long as it does not undercut the prices of competitors. Such an in- 
terpretation would make the Act largely unworkable and would, to a substantial 
extent, defeat its objectives.” 

29 F.T.C. Dkt. No. 4389, pages 14-17 (1953). 


30 See Minneapolis-Honeywell Co. v. FTC, 191 F.2d 786 (7th Cir. 1951), cert. 
granted, 342 U.S. 940 (1952), writ dismissed, 344 U.S. 206 (1952), (no competitive 
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other hand independent persuasive endorsement was provided by the Re- 
PORT OF THE ATTORNEY GENERAL’S ANTITRUST SUBCOMMITTEE,®” although 
it was recognized as a deviation from the express use of the word “price” 
in section 2(b) to a “value” concept of some sort. Alternatively, the 
superior public acceptance theory may be regarded as requiring that sec- 
tion 2(b) read “equally low price for goods of equal public acceptance.” 
Such an interpretation is clearly contrary to the legislative history of 
section 2(b),** and is additionally opposed to the belief of the dissenters 
from the second Supreme Court Standard Oil decision.** 


As pointed out in the AtrorNEY GENERAL’s CoMMITTEE Report, the 
term “like grade and quality” in section 2(a) primarily refers to goods 
sold by the discriminator;* however, when a section 2(b) defense is in 
issue, the phrase is also relevant in determining whether or not a seller 
is in fact meeting his competitor’s price offer.** The principal case 
therefore appears to be in direct conflict with the holding and reasoning 
of the earlier Hansen Inoculator and U.S. Rubber cases** which restricted 
the term “like grade and quality” to the physical attributes of the product. 
In those cases, the fact that a trade mark of admittedly “less public ac- 
ceptance” was affixed to the goods sold at the discriminator’s lower price 
did not affect the Commission’s reasoning that the purchasers of the 
commodities marked with the trade mark of greater public acceptance 
were discriminated against. Since in the present case it was assumed for 
purposes of the decision that there was no qualitative difference between 
Budweiser and Falstaff, etc., beer, it would seem that the Commission is 
either impliedly retreating from its previous holdings or has intentionally 
set up another inconsistency in Robinson-Patman law. 


It is submitted that the present decision of the Commission is unsound 
and undesirable since it introduces further uncertainty and confusion 
into the antitrust laws. It is, of course, clear that any time the price of 
a commodity is lowered the public will tend to believe that it is offered 
a “bargain” and sales thereof will probably increase. In a saturable 


injury), and E. B. Muller Co. v. FTC, 142 F.2d 511, 518 (6th Cir. 1944) (different 
quality). 

31 FTC vy. Standard Brands, Inc., 189 F.2d 510, 515 (2d Cir. 1951) “An ‘equally 
low price of a competitor’ means an equally low price for a given quality . . .”; See 
Standard Oil Co. v. FTC, supra note 17, silent on the point which had been in the 
Commission’s decision, Dkt. 4389 (1953). 

32 Report, supra note 10, at 183-185. 

33 H.R.Rep. No. 2287, 74th Cong., 2d Sess. 16 (1936), states that “In other words, 
the proviso permits the seller to meet the price actually previously offered by a local 
competitor.” ; cited with approval in Standard Oil Co. v. FTC, supra note 18,-at 248. 

34 “Tf a seller offers a reduced price for no other reason than to meet the lawful 
low price of a competitor, then the seller’s otherwise unlawful price falls within the 
protection of §2(b).” (Emphasis added), 78 S.Ct. 375. This statement also counters 
the Commission’s holding on the principal case that a §2(b) defense is not available 
in offensive competitive situations. See Report, supra note 10, at 184. 

35 Report, supra note 10, at 157, note 100. 

36 Ibid. 

37 Supra note 23. 
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market, this means that the seller’s competitors will necessarily lose busi- 
ness. However, in the present decision the right of a manufacturer to sell 
his products at different prices, within the scope of the proviso of sec- 
tion 2(b),°° was placed at the mercy of a subjective finding of the re- 
lative “public acceptance” of his product as compared to that of others. 
At best, under the test employed in the present case, the fact that a 
product has been successfully sold at a higher price, in competition with 
products sold at a lower price, is not conclusive that the first product 
enjoys superior public acceptance. The Commission itself indicates in 
its decision that the purchasing philosophy of the public is not restricted 
to “physical” value per dollar,5® and it would seem that a myriad of 
factors may determine what price the public will pay for a given product. 
The competition objective of the antitrust laws, including the Robinson- 
Patman Act, requires that competitors be free to engage in price com- 
petition within the scope of the statutory oes in the Robinson-Pat- 
man Act.*° This objective is not furthered by the Commission’s limita- 
tion of the scope of section 2(b). 
Carl G. Love 


38 Supra note 7. 
39 Opinion, page 6. 
40 See REporT, supra note 10, at 181. 





THE GEORGE WASHINGTON LAW REVIEW 
INDEX OF LEADING ARTICLES 


By Title 


Authorization or Consent to Infringe Patents in Production for the Govern- 
ment Jobn TeSelle 
Delays—Damages on Government Contracts: Constructive Conditions and 
Administrative Remedies William H. Speck 
Independent Producers Under the Natural Gas Act Willard W. Gatchell 
Marketing Quotas Under the Agricultural Adjustment Act of 1938 
Neil Brooks and Donald A. Campbell 
Secrecy and the Public Interest in Military Affairs Wallace Parks 
The Functions of the Judicial Officer, United States Department of 
Agriculture Thomas J. Flavin 
The Open Government Principle: Applying the Right to Know Under the 
Constitution 
The Packers and Stockyards Act, 1921 lavin 
The Pricing of Milk Under Federal Marketing Orders Neil Brooks 
The Rationale for and Some Limitations of Government Contract Cost 
Principles 
The eee of the Attorney General's Antitrust Committee—Three Years 
Aft Laurence 1. Wood 
The Use of Marketing Quotas in the Stabilization of the Sugar Industry. . 
Neil Brooks and Alfred A. Greenwood 
The Wide Range of the Programs Administered by the United States De- 
partment of Agriculture R. L. Farrington 
Trademarks—The Rationale of Registrability D 
Trading in Futures under the Commodity Exchange Act. .Donald A. Campbell 


By Author 


Brooks, Net; AnD DonaLtp A. Campspett—Marketing Quotas under the Agricul- 
tural Adjustment Act of 1938 

Brooks, Nemu—The Pricing of Milk under Federal Marketing Orders 

Brooxs, Net; anp ALFrep A. GREENwoop—The Use of Marketing Quotas in 
the Stabilization of the Sugar Industry 

CampBELL, Donato A.; AND Net Brooxs—Marketing Quotas under the Agri- 

Comm’ Som. mo Ace ~ in Fo der the Commodity Exchange 

ONALD A.—Trading in —— e Commodity Exc’ Act 

Farrincton, R. L._The Wide Range of the Programs Administered by the 
United States Department of Agriculture 

Fiavin, THomas J.—The Functions of the Judicial Officer, United States De- 
partment of Agriculture 

Fiavin, THomas J.—The Packers and Stockyards Act, 1921 

GatcHELL, Wittarp W.—Independent Producers under the Natural Gas Act.. 

Greenwoop, ALFRED A.; AND Nei Brooxs—The Use of Marketing Quotas in 
the Stabilization of ‘the Sugar Industry 

Lreps, DapHne—Trademarks—The Rationale of Registrability 

Moritz, Bernarp—The Rationale for and Some Limitations of Government 
Contract Cost Principles 

Parks, Wittete-Seae and the Public Interest in gy i oom 

Parks, WatLace—The Open Government Principle: Applying = Right to 
Know under the Constitution 





776 THE GEORGE WASHINGTON LAW REVIEW 


Speck, Wituiam H.—Delays—Damages on Government Contracts: Construc- 
tive Conditions and Administrative Remedies 

TeSette, Joun—Authorization or Consent to Infringe Patents in Production 
for the Government 

Woop, Laurence I—The Report of the Attorney General’s Antitrust Com- 
mittee—Three Years After 


INDEX OF EDITORIAL AND LEGISLATION NOTES 


Does the NLRB Have the Power to Decline to Exercise its Jurisdiction? 

Functional Claims under the Patent Act of 1952 

Lobbying, Liberty, and the Legislative Process: an Appraisal of the Proposed 
Legislative Activities Disclosure A 

Patents—Proposed Legislation on Section 155 of the Atomic Energy Act of 
1954—Availability of Classified Material as Prior Knowledge 

Payments to Dairy Cooperatives from Producer Settlement Funds 

Peaceful Picketing After Loss of a Certificate Election—A Union Unfair Labor 
Practice under the Provisions of Section 8(b)(1)(A) of the Taft-Hartley 
Act 

Publication in Lieu of Patents: Defensive Patenting and the Welfare of the 
Patent System 

Public Use: The Inventor’s Dilemma 

S. 1423: Pending Legislation Restricting the President’s Power to Overrule 
CAB Certification in Foreign Air Transportation 

The Investment Guaranty Program and the Problem of Expropriation 

The Missing Inventor—An Analysis of Patent Prosecution under Rule 47 of the 
Patent Office Rules of Practice 


INDEX OF BOOK REVIEWS 
By Title 


American Democracy under Pressure, Donald C. Blaisdell 
Reviewer: John P. Burke 
Conduct of the Utility Rate Case, Francis X. Welch. .Reviewer: Bradford Ross 
Jurisdiction over Federal Areas within the States, Part II, A Text of the Law 
of Legislative Jurisdiction, Report of the Interdepartmental Committee for 
the Study of Jurisdiction over Federal Areas within the States 
Reviewer: Samuel Hanenberg 
sae * — for Corporate Control, Edward Ross Aranow and Herbert A. 
Reviewer: Thomas G. Meeker 
Public - Utility Regulatory Law, Everett C. McKeage. .Reviewer: Bradford Ross 
Report of the Antitrust Subcommittee of the House Judiciary Committee on 
the Airline Industry Reviewer: Frederick A. Ballard 
Report of the Commission on Government Security 
Reviewer: Paul C. Warnke 
United States v. United Shoe Machinery Corporation, an Economic Analysis 
of an Anti-Trust Case, Carl Kaysen Reviewer: Alfred Karsted 


By Author 


ANntTiTRUst SUBCOMMITTEE OF THE House Jupiciary CoMMITTEE, REPORT ON 
Tue Arruine Inpustry Reviewer: Frederick A. Ballard 
Aranow, Epwarp Ross; AND Hersert A. Ernnorn, Proxy Contest for Cor- 
porate Control Reviewer: Thomas G. Meeker 

BiaispELL, Donatp C., American Democracy under Pressure 
Reviewer: John P. Burke 


Page 








INDEX 777 


ComMMISSION ON GOVERNMENT Security, Report....Reviewer: Paul C. Warnke 483 
E:yuorn, Hersert A.; AND Epwarp Ross Aranow, Proxy Contests for Cor- 


porate Comeeoll q... . 0500. 0000s004.e vee tees Reviewer: Thomas G. Meeker 123 
INTERDEPARTMENTAL COMMITTEE FOR THE STUDY OF JURISDICTION OVER FEDERAL 
AREAS WITHIN THE STATES, REPORT.......... Reviewer: Samuel Hanenberg 494 
Kaysen, Cart, United States v. United Shoe Machinery Corporation, an Eco- 
nomic Analysis of an Anti-Trust Case........ Reviewer: Alfred Karsted . 366 
McKeace, Everetr C., Public Utility Regulatory Law...................22-: 
kinoncear@unepiatclas equine eee Reade ie seeeeeeeessReviewer: Bradford Ross 125 


ee 


TABLE OF RECENT CASES 





Page 

A. H. Bull Steamship Co. v. Seafarers’ Union.................c0ccceeeeeeeees 477 
American Airlines Inc. v. North American Airlines Inc...................-2+- 731 
Re, TE ag oak ooo ese 0 Bbc oan s Sea Un vcs Vhineudan eumeniciecens 769 
ete; NU I ois os hai occ ccceccssccncadeseuwesbaeeseeus tas 758 
nea GE Were es CN Wel Ss oes ccc cccdscdavncoucecloscavesbateese 648 
SE SRE IR i 3 bao 050 oc ba 00-00 opens consnamay nls bepeceocanaun 465 
NN WEIN Moen cb bot bao «oe w new es ucioh puasu bees anand pebemen 766 
NG: I TID, 3s nds cov dee ne cce cedanenac dd be eeneoin acme 754 
oe Re ere EE een br hi out, Bare Sans, 362 
Ce, TI Oia. obo. 5k 5h cab k es cc osecebecaedecker cedenbatccesaiaes 362 
CR, FPR Gia og oo occ snk on cptwan evoke conte eeancebeleabeetn 760 
ee 0, SO I os ieee aa whememammese tah emoneeas 648 
ee ne WI Wee eGo, os ono c bare cammie'e celaGic cieeeis aes eens 635 
ae Hs I I hn 8 co Hike edi wcndnnkadoataess Sebeeceab ye naeeeyaea 741 
E. I. du Pont de Nemours and Co., United States v.................e0eeeees 113 
Ean Standard O88 Co. ¥. Gecenene sd Tie... cskkb nc tencnscsw en te dieser costs 469 
FCC, Wrather-Alvarez Broadcasting Inc. v............-.0. cece eee eeeeeeeeees 638 
Federal Power Commission, Memphis Light Gas and Water System v......... 336 
Fourco Glass Co. v. Transmirra Corp............cccccsccccccccccccccccccs 117 
Co WH, Te IS 5 ole Sa ck 5 59 oo ew cn’sccs ccgcaseceteteeehesewenaeen 635 
Coe Seinen Seema Ge CO. We. onic sic nk socsdes secs susebecaaneasecnanale 745 
CE We NE I oni. pnw nncnne ans 44 cee madman ealeeaeeeosetscecueua 749 
PU NE OR 2a das 6 sat so Galidcene «0+ onde co vsseganss saneweceeanncpeeks 351 
International Life Insurance Co., McGee vV.............000 cece cece eee eeeeees 735 
tae 0 ED MINS 0 oc 5.0 BOS oK Sooo vce scaces cvencevhesteuenerercabseen 106 
ES: Se Ae a EI 5 o's 5c oboe bo ie 0s co wcuansbadestkek eon ubel ietbubest 341 
Fe ae a a I Was 0 os sid cco soscs cpesdenmensccbacssecieny ber eens 341 
Los Angeles County Dist. Council of Carpenters, McCarroll v............... 474 
Py SI IE oa io oh aie pokes ca cmearls abe seas 6 00 snceseearne 102 
McCarroll v. Los Angeles County Dist. Council of Carpenters................ 474 
McGee v. International Life Insurance Co................ 2c eee cece eee eeeeeees 735 
Memphis Light Gas and Water System v. Federal Power Commission........ 336 
a | Re earner hee nar ere 758 
Murray Corp., Detroit v.........0....sceseseccccenscccccessccceccenseeeees 741 
North American Airlines Inc., American Airlines v...............00eeeeeeeeee 731 
Pittsburgh-Erie Saw Corp. Southern Saw Service Inc. v 354 
Pues Sn, KI Wis 55.65 5555 acc cawcceadcussegit toscestes guaccuee 760 
SARIN, eS IE SF ood at oc ar ba vo on v.ccicd'nessevesipheumupinnens biieencker 348 
Seafarers’ Union, A. H. Bull Steamship Co. v................scceccccsceecees 477 
SEC v. The Variable Annuity Life Ins. Co............. 2... cece cence eee eeees 344 
Secatore’s Inc., Esso Standard Oil Co. v..... 2... cece cece cece cece eee eceeens 469 
Shapiro Bernstein & Co. v. Goody. ... 6.2 cccccccscccccvscccccssccsseveccsoese 745 
Senne, Toman GUO: Oi... oo 53s 6450s Wavanpee minions beedbeweunbiseeeean 643 
Southern Saw Service Inc. v. Pittsburgh-Erie Saw Corp....................-.- 354 
SN Ei WR 5S Ei inn 00h. Oe eean 4c Wee a cea te he Wee CON ereUOden: 3 359 
The Variable Annuity Life Ins. Co., SEC v.............. 2 cece cece cece eeees 344 


Transmirra Corp., Fourco Glass Co. v...........cesceceeeeececeesecceseceees 117 





778 THE GEORGE WASHINGTON LAW REVIEW 


St i ia iii nee Rath oKCs nsec ste rcscbiberdcaves twee 
United States, Bouziden v. 
United States v. E. I. du Pont de Nemours and Co 


United States, Jencks v 
United States, Mallory v 





THE GEORGE WASHINGTON LAW REVIEW 
TOPIC INDEX-DIGEST 
Volume 26 


ADMINISTRATIVE LAW 
Page 
Civil Aeronautics Board—Discretion of 
CAB-—Scope of Remedial Order to 
Prevent Recurrence of Law Viola- 
tion 
Evidence — Deportation Proceedings — 


Use of Husband’s Testimony 
Against Wife 


Jurisdiction of the Federal Power 
Commission—Contractual Consent as 
a Prerequisite to Increased Rates 
ae Section 4 of the Natural Gas 

$.1423: Pending Legislation Restricting 
the President’s Power to Overrule 
CAB Certification in Foreign Air 
Transportation Cases 


AERONAUTICS 

Administrative Law-—Discretion of 
CAB—Scope of Remedial Order to 
Prevent Recurrence of Law Viola- 
tion 

$.1423: Pending Legislation Restrict- 
ing the President’s Power to Over- 
rule CAB Certification in Foreign 
Air Transportation Cases 26-315 


AGRICULTURE 


SYMPOSIUM ON THE REGULA- 
TORY FUNCTIONS OF THE 
— OF AGRICUL- 


Marketing Quotas under the Agricul- 
tural Adjustment Act of 1938.26-255 
Payments to Dairy Cooperatives from 
roducer Settlement Funds. . .26-287 
The Functions of the Judicial ‘Officer, 
pane States Department of Agri- 


cultur 
The ettines and Stockyards Act, 1921 
26-161 
The Pricing of Milk under Foo 
Marketing Orders 6-181 
The Wide Range of the ead 
Administered by the United States 
Department of Agriculture. ..26-127 
The Use of Marketing Quotas in the 
Stabilization of the Sugar Industry 
26-131 
Trading in Futures under the Com- 
modity Exchange Act 26-215 


ANTITRUST LAW 

Page 
McGuire Act—Absolute Prohibition of 
Resale Price Maintenance Agree- 
ments Between Com rs. .26-469 
Robinson-Patman Act e Discrimi- 
nation—Superior Public y Bars 
as a Bar to Section 2(b) Meeting 

Competition Defense 
The Report of the Attorney General’s 
rr os agg Committee—Three Years 


Afte 

Vertical Stock Acquisitions and Sec- 
tion 7 of the Clayton Act—The 
duPont-General Motors Case .26-113 


APPEAL AND ERROR 

Criminal Law—Former Jeopardy— 
Fifth Amendment Bars Prosecution 
for a Greater Offense after Convic- 
tion of a Lesser Offense is Reversed 
26-749 

Federal Civil Procedure—Running of 
Time for Appeal from Date of Final 

nse 2 


ASSIMILATIVE CRIMES ACT 
Constitutional Law—Delegation of 
Legislative Power to the States 
under the Assimilative Crimes Act 
26-643 


ATOMIC ENERGY 


Patents—Proposed Legislation on Sec- 
tion 155 of the Atomic Act 
of 1954—Availability of Classified 
Material as Prior Knowledge. .26-328 


CIVIL AERONAUTICS BOARD 
Administrative Law—Discretion of 
ope of Remedial Order to 
ene Recurrence of Law Viola- 


Ss. 1423: Pending Legislation Restricting 
the President's Power t to Overrule 
CAB cation in Foreign Air 

i 26-315 


CIVIL PROCEDURE 
App Federal nig wong 
— Appeal from Date 


COMMODITY EXCHANGE ACT 
See Agriculture this index. 


[779] 





780 THE GEORGE WASHINGTON LAW REVIEW 


COMMUNICATIONS 
Page 


Television Network Programs—Trans- 
mission to Foreign States for Re- 
broadcast to United States. . .26-638 


CONFLICT OF LAWS 
Jurisdiction of State Courts over 

Foreign Corporations 
State Taxation of Federal Property in 
Possession of Private Contractor 
26-741 


CONSTITUTIONAL LAW 


Criminal Law—Former Jeopardy—Fifth 
Amendment Bars Prosecution for a 
Greater Offense after Conviction of 
a Lesser Offense Is Reversed. .26-749 

Delegation of Legislative Power to 
the States under the Assimilative 
Crimes Act 

Due Process and Contempt of Con- 
gress—To Show Pertinency the Gov- 
ernment Must Establish That the 
Subject of Inquiry Had Been Made 
Undisputably Clear to the Witness 

26-98 

Evidence—Demands for Production of 
Prior Statements and Reports Made 
by Government Witnesses . . .26-106 

Secrecy and the Public Interest in 
Military Affairs 

Taxation—State Taxation of Federal 
Property in Possession of Private 
Contractor 

The Open Government Principle: 
Applying the Right to Know under 
the Constitution 


CONTRACTS 
See Government Contracts this index. 


COPYRIGHTS 
Mechanical Reproduction of Musical 
Compositions—L iab ility of Non- 
Manufacturing Seller of Unau- 
thorized Recordings 


CORPORATIONS 


Conflict of Laws—Jurisdiction of 
State Courts over Foreign Corpora- 
tions 

Taxation—Retirement Income Policy 
on Major Stockholder—Premium 
Payment by Corporation as Con- 
structive Dividend 26-362 

Vertical Stock Acquisitions and Sec- 
tion 7 of the Clayton Act—The 
duPont-General Motors Case.26-113 


CRIMINAL LAW 
Page 
Delegation of Legislative Power to 
the States under the Assimilative 
Crimes Act 
Former Jeopardy—Fifth Amendment 
Bars Prosecution for a Greater Of- 
fense after Conviction of a Lesser 
Offense is Reversed 
Procedure—Draft Evasion—Defendant 
on a Conscientious Objector Claim 
Is Not Entitled to Production of 
FBI Report 


DAMAGES 


Delays—Damages on Government Con- 
tracts: 
Constructive Conditions 
ministrative Remedies 


DEPORTATION 


Evidence — Deportation Proceedings — 
Use of Husband’s Testimony 
Against Wife 


and Ad- 


EVIDENCE 
Admissibility in Federal Courts of 
Wiretap Evidence Obtained by 
State Officers in Violation of Sec- 
tion 605 of the Federal Communi- 
cations Act 
Confession Obtained During Pre-Ar- 
raignment Detention—Police Interro- 
gation as Affecting Legality of De- 
lay 26-102 
Demands for Production of Prior 
Statements and Reports Made by 
Government Witnesses 
Deportation Proceedings—Use of Hus- 
band’s Testimony Against Wife 
26-635 
Excited Utterance Rule—Relation of 
Declaration to Exciting Event 26-758 


FAIR TRADE 
The McGuire 


Act—Absolute 
hibition of Resale Price Maintenance 
Agreements Between Competitors 
26-469 


Pro- 


FEDERAL COMMUNICATIONS 
COMMISSION 
Television Network Programs—Trans- 
mission to Foreign States for Re- 
broadcast to United States. .. .26-638 


FEDERAL COURTS 


Civil Procedure—Appeals—Running of 
Time for Appeal from Date at Final 
Decision 





f 
y 
5 
2 
r 
y 
6 
e 
5 
f 
8 


INDEX 


Federal Courts—Continued 
Page 


Evidence—Admissibility in Federal 
Courts of Wiretap Evidence Ob- 
tained by State Officers in Violation 
of Section 605 of the Federal Com- 
munications Act 

Evidence—Confession Obtained Dur- 
ing Pre-Arraignment Detention— 
Police Interrogation as Affecting 
Legality of Delay 

Evidence—Demands for Production of 
Prior Statements and Reports Made 
by Government Witnesses. . .26-106 

Labor Law—No-Strike Clause—En- 
forceability under Labor Manage- 
ment Relations Act 


FEDERAL JURISDICTION 


Delegation of Legislative Power to 
the States under the Assimilative 


FEDERAL POWER COMMISSION 


Independent Producers under the 
Natural Gas Act 

Jurisdiction — Contractual Consent as 
a Prerequisite to Increased Rates 
under Section 4 of the Natural Gas 


GOVERNMENT CONTRACTS 


Authorization or Consent to Infringe 
Patents in Production for the Gov- 
ernment 

Delays-Damages on Government 
Contracts: Constructive Conditions 
and Administrative Remedies 26-505 

Miller Act—Giving of Ninety Days 
Notice as Condition Precedent to 
Materialman’s Right to Sue on Pay- 
ment Bond 26-648 

The Rationale for and Some Limita- 
tions of Government Contract Cost 
Principles 


GOVERNMENT SECURITY 


Secrecy and the Public Interest in 
Military Affairs 26-23 

The Open Government Principle: Ap- 
plying the Right to Know under 
the Constitution 


IMMIGRATION AND 
NATIONALITY ACT 
Naturalization — Conscientious Objec- 

tion to Bearing Arms—Exemption 


Based on Religious Training and 
Belief 


INJUNCTIONS 
Page 
Jurisdiction of State Court to Enjoin 
Violation of No-Strike -Clause in 
Collective Bargaining Agreement 
26-474 
No-Strike Clause—Enforceability under 
Labor Management Relations Act 
26-477 


INSURANCE 


McCarran-Ferguson Act—Variable An- 
nuity Contract as Security Not Sub- 
ject to SEC 


JURISDICTION 


Does the NRLB Have the Power to 
Decline to Exercise Its Jurisdiction? 
26-446 
State Court Jurisdiction over Foreign 
Corporations 
State Courts—Jurisdiction to Enjoin 
Violation of No-Strike Clause in 
Collective Bargaining Agreement 
26-474 
State Taxation of Federal Property in 
Possession of Private Contractor 
26-741 


LABOR LAW 

Does the NRLB Have the Power to 
Decline to Exercise Its Jurisdiction? 
26-446 
Jurisdiction of State Court to Enjoin 
Violation of No-Strike Clause in 
Collective Bargaining Agreement 
26-474 
No-Strike Clause—Enforceability under 
Labor Management Relations Act 
26-477 
Peaceful Picketing after Loss of a 
Certification Election—A Union Un- 
fair Labor Practice under the Pro- 
visions of Section 8(b)(1)(A) of 

the Taft-Hartley Act 


LOBBYING 
Lobbying, Liberty, and the Legislative 
Process: an Appraisal of the Pro- 
posed Legislative Activities Dis- 

closure A 

McCARRAN-FERGUSON ACT 

Insurance—Variable Annuity Contract 
as Security Not Subject to SEC 
26-344 


MILITARY LAW 
Multiplicity of Charges—Missing Unit 
Movement and Related Offenses 
26-348 
Secrecy and the Public Interest in 
Mili Affai 26-23 








782 THE GEORGE WASHINGTON LAW REVIEW 


MILLER ACT 
Page 
Government Contracts—Giving of 
Ninety Days Notice as Condition 
Precedent to Materialman’s Right 
to Sue on Payment Bond... .26-648 


NATURAL GAS ACT 


Independent Producers under the 
Natural Gas Act 
Jurisdiction of the Federal Power 
Commission—Contractual Consent as 
a Prerequisite to Increased Rates 
— Section 4 of the Natural Gas 


NATURALIZATION 


Conscientious Objection to Bearing 
Arms—Exemption Based on Re- 
ligious Training and Belief. .26-351 


PACKERS AND STOCKYARDS 
ACT 


See Agriculture this index. 


PATENTS 


Authorization or Consent to Infringe 
Patents in Production for the Gov- 


Chemical Practice—Sufficiency of Dis- 
closure—Genus as Support for Un- 
disclosed Species 26-766 

Copyrights—Mechanical Reproduction 
of Musical Compositions—Liability 
of Non-Manufacturing Seller of Un- 
authorized Recordings 

Functional Claims under the Patent 
Act of 1952 

~~ ed Legislation on Section 155 

the Atomic Energy Act of 1954— 
Availability of Classified Material as 
Prior Knowledge 

Publication in Lieu of Patents: De- 
fensive Patents and the Welfare of 
the Patent System 26-78 

Public Use: The Inventor’s Dilemma 

26-297 

Reissues — Establishing Intervening 
Rights under Section 252 of the 
1952 Patent Act 26-354 

Rule 131 Affidavit —Sufficiency to 
Establish Right to General Com- 
position-of-Matter Claim 

The Missing Inventor—an Analysis of 
Patent Prosecution under Rule 47 
- _ Patent Office Rules of Prac- 


Tradematico—The Rationale of —_ 


Patents—Continued 
Page 
Venue in Infringement Suits—Inter- 


pretation of 28 U.S.C. § 1391(c) 
and § 1400(b) 


RATE REGULATION 


Independent em Under the 
Natural Gas A 

Jurisdiction of - of Federal Power 
Commission—Contractual Consent as 
a Prerequisite to Increased Rates 
under Section 4 of the Natural Gas 


RESALE PRICE MAINTENANCE 
AGREEMENTS 
The McGuire Act—Absolute Prohibi- 
tion of Resale Price Maintenance 
Agreements Between Competitors 
26-469 


SECURITIES AND EXCHANGE 
COMMISSION 
Insurance—McCarran-Ferguson Act— 

Variable Annuity Contract as 
Security Not Subject to SEC 26-344 


STATE COURTS 
Jurisdiction of State Court over 
Foreign Corporations 26-735 
Labor Law—Jurisdiction of State Court 
to Enjoin Violation of No-Strike 
Clause in Collective Bargaining 


SUGAR ACT 
See Agriculture this index. 


TAXATION 

Applicability of Capital Gains Treat- 
ment to Cancellation of Total Out- 
put Contracts 

Constitutional Law—State Taxation of 
Federal Property in Possession of 
Private Contractor 7 

Retirement Income Policy on Major 
Stockholder—Premium Payment 
Corporation as Constructive Divi- 


TRADEMARKS 
Trademarks—The Rationale of a 


VENUE 


Patents—Venue in Infringement Suits 
—Interpretation of 28 U.S.C. § 1391 
(c) and § 1400(b) 26-117 








